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ARGUED AND DETERMINED 



IN THB 



Court of Queen's Bench 

IN MANITOBA, 

DURING THB TIMS OF 

CHIEF JUSTICE WOOD, 

FBOM 1875 TO 1883. 
BEING PRINCIPALLY JUDGMENTS OF THE CHIEF JUSTICE. 



HILARY TERM, 1875. 



In the matteb op the complaint op WILLIAM H. MER- 
RITT V. REUBEN W. ROSSITER ; JOHN R. CAM- 
ERON, CoNviCTiNO Justice. 

Masters and Servants Act, 1871 — Conviction— Non-payment of money due on 

contract — Certiorari — Jurisdiction, 

A conviction for non-payment of money, due for work done on a contract, 
cannot be sustained under the Masters and Servants Act. 

The conviction was quashed on the ground, also, that the complaint was 
made more than a year after the cause of it arose, the Act requiring 
such complaints to be made within six months from the offence charged. 

Remarks upon the fees charged by the Justice. 

The conviction of Reaben W. Rosaiter, on the complaint 
of William H. Merritt, by John R. Cameron, Esquire, an 
Alderman of the City of Winnipeg, and ex officio a Justice 
of the Peace for the City of Winnipeg, under the Act 34 Vict, 
cap. 14, sec. 10 (Man.), for unlawfully refusing to pay William 
H. Merritt $16.75, due by Reuben W. Rossiter to Merritt 

1 M.B. 
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for wages, and $7.50 for costs, was removed into this Court 
by writ of certiorari with the proceedings had before the 
Justice, and a rule nisi was granted to quash the conviction. 

It was not stated in the conviction that Merritt was at the 
time he made the complaint, or within six months there- 
after, in the employment of Bossiter. The evidence showed 
that the greater part of the sum sought to be recovered 
was not for wages at all ; in fact, none of it properly speak- 
ing was for wages. The sum of $8 was for work done on 
a contract, and the remaining part was for work done not 
by the day but on a qiuintum valebant. It further appeared 
that the work was done in the month of September, 187S. 
The complaint was made on the 14th October, 1874. 

Wood, C. J. — The conviction is bad on several grounds. 

1. The relation of employer and employee in the sense 
of the 2nd and 8rd sections of the Act never existed between 
the parties. Section 10 says, '' Any person in the employ- 
ment of another, etc." Section 12 of chapter 75 of the 
Consolidated Statutes of Upper Canada is not so distinct as 
to the relationship as the Manitoba Act, yet its terms and 
its language are nearly the same. Incessant decisions 
both at the Sessions and by the Superior Courts, on con- 
victions appealed against or removed by certiararij have 
declared that the Justice has not jurisdiction where the 
relation of employer and employee does not exist (a). 
The Act 20 Geo. II. cap. 19, sec. 1, is similar, in respect of 
the relation, when the complaint is for non-payment of 
wages (b). 

2. The demand is not for the wages of an employee, but 
for work done on contract, and quantum valebant (c). 

8. The occurrence took place over a year before the com- 
plaint was made, and it is therefore barred by the statute. 

(a) Helps V. Eno, 9 U. C. L. J. 302; In re Joice, 7 U. C. L. J. 14; S. C. 
19 U. C. R. 197 ; In re Sullivan, 8 U. C. L. J. 276 ; In re Doyle, 4 P. R. 32. 

(6) Taylor v. Carr, 2 B. & S. 335. 

{c) Hardy v. Ryle, 9 B. & C. 603 ; Lancaster v. Greaves, 9 B. & C. 628; 
Ex parte Johnson, 7 Dowl. P. C. 702. 
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4. No facts are stated in the conviction which could give 
a Justice jurisdiction. There is certainly nothing in the 
Act which gives a Justice jurisdiction in cases where "pay- 
ment of wages is unlawfully refused/' unless something 
else is shown on the face of the conviction, as the relation 
of employer and employee, master and servant, mistress 
a.nd servant, etc. 

The real intention of the Acts giving Justices jurisdiction, 
in respect of the conduct and treatment of persons between 
whom the relation exists of employer and employee, in what- 
ever capacity or situation, was a speedy redress of wrongs on 
both sides, and a patriarchal supervision and protection 
over and to a certain class, both of employers of labour and 
the employees in the various pursuits of life, and, as occa- 
sion should require to interpose and exercise a summary 
and speedy authority to redress wrongs, correct misconduct, 
enforce proper treatment, and compel just obedience ; and, 
in given cases, to sunder the relation of employer and 
employee, by discharging from service, or loosing from 
engagements, the employee, and directing the payment of 
wages in arrear. 

It was not intended to give a Justice of the Peace juris- 
diction over the collection and the enforcing of the payment 
of money under the name of wages, which was only an or- 
dinary money demand, and which might, with as much 
speed and with much less cost, be recovered in the County 
Court. 

Before leaving the subject, I think it proper to make a 
remark in respect of the costs charged by the Justice in 
the memorandum forming one of the papers returned, 
amounting to $18. I have looked at the items and it 
seems to me, if no tariff of fees and charges exists for the 
guidance of Justices, in matters over which they have 
summary jurisdiction, one should be made by competent 
authority. I suppose the Legislature to be that authority. 

The conviction will be quashed with costs (d). 

Rule absoliUe to quash conviction, 

(d) See the next case. — £. D. A. 
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In the matter of the complaint of JAMES FOLLANSBY 
V. ALEXANDER McARTHUR; J. B. MORE, Convict- 
iNa Justice. 

Masters and Servants Act, 1871 — Non-payment of wages — Conviction — 

Certiorari — yurisdiction of Justice, 

In order to support a conviction under the Masters and Servants Act (34 
Vict. cap. 14) by a servant against his master, the hiring or engagement 
must be subsisting at the time of the complaint. Upon a complaint 
laid by a servant for non-payment of wages the Justice should order the 
payment of the wages and not impose a penalty. 

Therefore, a conviction imposing a fine upon a master for non-payment of 
wages, founded on a complaint made after the contract of hiring had 
ceased, was quashed. 

In this case McArthur, on the complaint of Follansby, 
was on 8th December, 1874, convicted by J. B. More, 
Esquire, an Alderman, and ex officio a Justice of the Peace, 
for the City of Winnipeg, for that he, McArthur, on the 
fourth day of December, 1874, at the City of Winnipeg, 
did unlawfully refuse to pay to FoUansby, at the City of 
Winnipeg, the sum of $42.57, due by McArthur to Follansby 
for wages, against the form of the statute in such case made 
and provided ; and Follansby and McArthur having appeared 
before the Justice at Winnipeg on 8th December last, and 
the Justice, having heard the evidence produced by the 
parties, did determine and adjudge that McArthur, for his 
said offence, should forfeit and pay the sum of $48.64, to 
be paid and applied according to law ; and, to be paid to 
Follansby, $6.62 for his costs incurred in that behalf. 

The conviction, with all the proceedings leading to it, 
was by writ of certiorari dated 10th December, 1874, returned 
into this Court, and filed on the 19th January, 1875. 

It appeared that McArthur resided at the City of Winni- 
peg, in the County of Selkirk, but that he had a saw-mill 
at or near Lake Winnipeg, in the County of Lisgar ; that the 
domicil of Follansby was at the City of Winnipeg ; that 
about the 27th August, 1874, McArthur engaged or hired 
Follansby to work as a sawyer in his mill at Lake Winnipeg, 
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at (as FoUansby said) $45 per month, to commence when 
he left the City of Winnipeg, and to cease when he left the 
mill. FoUansby left the City of Winnipeg on the 81st 
August. FoUansby said that he left off work on the 6th 
October, but McArthur said that the mill was closed on the 
8rd October. The complaint was made before the Justice 
on the 6th December, 1874. FoUansby said he was not 
constantly engaged, as there were not logs supplied to keep 
him busy. The foreman of McArthur, who kept the time 
of the men employed at the mill, although he sent a 
written statement of FoUansby's time, was not produced. 
So that it was uncertain, from the evidence, how much 
FoUansby was entitled to from McArthur. This, however, 
was a question of fact, competent for the Justice to decide, 
provided he had jurisdiction over the subject matter of the 
complaint. 

Wood, C.J. — This conviction is open to all the objections 
mentioned in the matter of the conviction of Merritt v. 
Rossiter (a), except that the proceedings were not barred 
by the limitation of time. 

It is an extraordinary conviction. It proceeds to charge 
simply that McArthur uhlawfuUy refused to pay FoUansby, 
at the City of Winnipeg, $42.51 due for wages, against the 
statute in such case made and provided, without showing, 
in any way, how such refusal was unlawful, or how it was 
against any statute, or what, if any, statute it was against ; 
and then, after stating that the parties were heard, it 
determines and adjudges that McArthur for the offence 
(unlawfully refusing, etc.,) shall forfeit and pay for his said 
offence (as a penalty or fine) $48.64, to be paid and appUod 
according to law ; and further (for the said offence) that 
McArthur shall pay to FoUansby $6.62, for his costs in- 
curred in that behalf. Here we have a conviction declaring 
the naked refusal to pay money for wages an offence, and, for 
that offence, imposing a fine or penalty of $48.64, and costs 
$6.62. According to the conviction, all that FoUansby is 

(a) Ante p. z. 
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to get is his costs, $6.62 ; the penalty $48.64 goes to the 
Provincial Treasury : 84 Vict. cap. 14, sec. 9 (Man). By that 
section, it is enacted that ''All pecuniary penalties imposed 
by this Act shall be handed over to the Provincial Treas- 
u^ " (^)* And the wages, $45.21, the refusal to pay which 
is alleged to be the offence, (the penalty imposed for which 
offence is stated to be $48.64) remain according to the con- 
viction, still undetermined and outstanding ; and, for aught 
that appeaors by the conviction, may be sued for at any 
time, and pleading the conviction would be no bar to the 
action. 

The Act, 84 Vict. cap. 14, carefully considered in all its 
parts, is a sensible Act. 

The first section is a mere declaration of the law as it 
has stood for ages (section 4 of the Statute of Frauds), and 
the second section explains the class of persons who come 
within the meaning of the Act, clerks, journeymen, appren- 
tices, servants, and labourers, engaged or bound or hired, 
either by a written contract or agreement, or by a verbal 
agreement before one or more witnesses (c), for any period of 
time, etc. ; and the persons mentioned in the third section, 
as domestic servants, journeymen, labourers, engaged, etc., 
taken in connection with the words used, " engaged," and 
in the latter part of the section " agreement," being the 
same words as are used in the same connection in the 
second section, mean the same class of persons as those 
mentioned in the second section, and, to be brought within 
the Act, must be engaged by a written contract or agree- 
ment, or by a verbal agreement before one or more 
witnesses. 

The fourth and fifth sections can only be invoked in 
respect of persons who have been engaged in the manner 

(b) See Con. Stat. Man. cap. 41. sec. 7. This Act is not identical with 
the original Act. Sections 6 and 7 of the original Act have been omitted 
in the consolidation. There are some minor changes. See the notes 
following. — E. D. A. 

{c) The italicized words are omitted from the Act as consolidated. — 
£. D. A. 
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pointed out by the second section ; for the fourth section 
expressly declares that its provisions are applicable to the 
class of persons mentioned in the second section ; and the 
fifth section in effect in so far as the " engaging " is con- 
cerned repeats the second section. 

The sixth section (d), for the most part, is merely declara- 
tory, or re-enacts the law as it already was. The latter 
member of the section is a little obscure in its language, 
but I think the meaning of it may be apprehended by read- 
ing it in connection with the first member of the section. 
It no doubt means, that lawful notice shall be given before 
dismissal, and nothing more. No doubt the " engage- 
ment," spoken of in this section, must be an engagement 
in conformity with the -requirements of the second section, 
to bring parties within the provisions of the section. 

The seventh section (e) is, in the latter part of it, not very 
perspicuous. I refer to the words, '* If the oath be not 
offered by the master or employer, it may be deferred to 
him and is of a decisory nature as regards the subject to 
which it is limited." I take the meaning to be that, if the 
master or employer do not offer his oath, the case may be 
taken as proved by the oath of the other party. It will be 
observed that this section is merely directory. It imposes 
no duties, nor does it suggest any penalties. There is 
nothing in it in respect of which there is to be, may be, or 
can be, a contravention of the Act, or in respect of which 
jurisdiction to a Justice is given or even suggested. The 
commencement of the section, ** In any action for wages, 
etc.," precludes the idea of giving summary jurisdiction to 
a Justice. 

The eighth section (/) gives to Justices jurisdiction for 
" contraventions of any of the provisions of the Act ;" but 

{d) Refers to the determination of contracts of hiring by notice, with a 
penalty for breach of it. It has been omitted in the consolidation. — E. D. A. 

(e) Refers to the mode of proof only. It has been omitted in the con- 
solidation. — £. D. A. 

(/■) This section provides for the trial of the ofifender, whether absent 
or present, on proof of service of summons, when summoned, and declares 
that the witnesses, one or more, shall be credible. Otherwise there is no 
material difiference between it and the corresponding section in the con- 
solidation. — £. D. A. 
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but it must not be forgotten that there can be no such 
'' contravention of the provisions of the Act," except the 
relation of employer and employee is established in respect 
of the class of employees mentioned in the second section, 
i.e., "bound or hired either by a written contract or 
agreement, or by a verbal agreement before one or more 
witnesses, for any period of time," as provided in that 
section. 

The ninth section says, '* All pecuniary penalties imposed 
by this Act shall be handed over to the Provincial 
Treasury." 

Hitherto, as will be seen, all duties, obligations, and 
penalties imposed have relation solely to the employee. 
The tenth section is the only one referring to misconduct 
or dereliction of duty on the part of the employer. It says, 
** Any of the persons in the employment of another, and 
having just cause of complaint against his employer, or 
master, or mistress, may on complaint upon oath to that 
effect, laid before any Justice of the Peace, Police Magis- 
trate or Court of Petit Sessions, cause such employer to be 
summoned and answer to such complaint ; and such com- 
plaint, if well founded, shall entitle such complainant to be 
discharged from his employment ; and the magistrate may 
order the employer or master to pay such complainant one 
month's wages over and above the amount thus actually 
due him, together with costs of prosecution ; the same to 
be levied of the goods and chattels of such employer or 
master ; and in default of sufficient distress, he may 
condemn such master or employer to be imprisoned for 
any time not exceeding two months." 

It is under this section, I suppose, the Justice assumed 
he had jurisdiction, and made the conviction. Observe its 
language. It commences, "Any of the persons in the 
employment of another, etc." "The persons" here must 
mean the class mentioned in the second section. The 
expression, "the persons," implies that they are persons 
in respect to whom there was no doubt, and who had been 
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already mentioned and pointed out in the Act, and that 
they are particular persons distinguished from persons in 
general ; the words " in the employment of another," also 
manifestly refer to the relation or connection which is 
supposed to be known and understood from the previous 
provisions of the statute ; and the use of the word 
"another" evidently means "employer," and when they 
are taken in connection with the words " shall entitle such 
complainant to be discharged," following in the same sec- 
tion, it only confirms what must be apparent to all, that 
to authorize a Justice to intervene, and to give him juris- 
diction, under this section, the person, complainant, must 
be of the class mentioned in the second section, " engaged 
or bound, or hired, either by a written contract or agree- 
ment, or by a verbal agreement before one or more 
witnesses, for any period of time," and that the engage- 
ment, binding contract, or agreement, must be subsisting 
at the time between the complainant and the employer, 
and that, without this relationship so subsisting by virtue 
of an "engaging," "binding," or " hiring," as provided in 
the second section, the Justice has no jurisdiction what- 
ever. This must be so; for, if such complaint against 
the employer, whatever it may be, ill-usage, want of proper 
food, overwork, improper lodginpf, non-payment of wages, 
or whatever else it may be, is well founded, it shall entitle 
such complainant to be discharged from his engagement, 
"and tHe Justice may order' the employer to pay such com- 
plainant one month's wages, over and above the amount; 
thus (it no doubt should read " then," " thus " being a 
clerical mistake for "then") actually due him, together with 
the costs of the prosecution." In no other case in matters 
arising under this statute has the Justice jurisdiction 
against the employer. Under this section he may order 
the employer to better treat, better feed, better house and 
lodge, or order the redress of any other grievances of 
the employee, or direct the payment of wages if in arrear ; 
or he may, in addition to directing the payment of wages 
then due, altogether discharge the employee from his 
engagement, and as compensation for this summary dis- 
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charge from employmeDt, and as a punishment to the 
employer whose unjust conduct has necessitated this pre- 
cipitate measure, order him to pay to the discharged 
employee one month's wages in addition to and over the 
amount then due the employee. In such a case the wages 
would not be valid as a penalty, and go into the treasury, 
as all penalties must, but the conviction would state the 
facts, and direct them to be paid to the complainant. 

The statute has happily put the jurisdiction of the Justice 
under this Act precisely where experience and reason say it 
should be ; and the interests of the community require that 
they should not endeavour to extend their jurisdiction beyond 
the limits so plainly set to it by law. If, having no juris- 
diction, a Justice were to cause any one's property to be sold, 
or any one to be imprisoned, it would be a grave matter ; 
as the Justice could not, in Buch a case, claim any of the 
protections thrown around magistrates, and, as he would 
have no defence, the damages which might be secured 
against him might be heavy. 

From what I have said it will be seen that the conviction 
is bad, not on the ground of form, but in substance, the 
convicting Justice having no jurisdiction over the subject 
matter of the complaint. 

Therefore the rule for quashing the conviction with costs 
will be made absolute. 

Rule absolute to quash conmction. 



m'kBNNEY v. 8PENCE. 11 



McKENNEY v. SPENCE, bt al. 

EquitabU mortgage — Parol release of equity of redemption — Statute of 

Frauds. 

G. being seised in fee simple in possession of a piece of land borrowed £y 
from D., and as security therefor deposited with him his title deeds. 
Being unable to repay the money it was verbally agreed that D. should 
take the land in satisfaction. To effectuate this they went to the 
Hudson Bay Company's office to have a transfer made. It appeared 
that the Company kept a register of lands granted by them on which 
they entered the name of the grantee, the consideration, and a descrip- 
tion of the land ; and when their grantee or those claiming under him 
made a sale it was entered in like manner, sometimes on production of 
a conveyance, sometimes upon the verbal statement of^ both parties 
appearing in person. The official, on this occasion, made the entry as 
to part of the land, but as to the part in question he refused to make the 
entry, because no entry or conveyance appeared from the Company's 
grantee to G. G. remained in possession on an understanding that he 
might redeem D. within a reasonable time. In 1867 D. got into posses- 
sion, and subsequently sold the land to the defendant, whose name, at 
the time of the trial, appeared in pencil in the Company's book. G. 
then conveyed to the plaintiff. Prior to this conveyance D. got a verdict 
against G. in the General Court of A.ssiniboia for trespass. And in an 
action of ejectment in the same Court by the plaintiff against D. after 
the conveyance to the plaintiff, the jury found a verdict for D. 

Meld, Betoumay, J., dissenting, that the plaintiff was entitled to succeed; 
for D. by the deposit with him of the title deeds took an equitable 
mortgage only, and the subsequent transaction at the Hudson Bay Com- 
pany's office had not the effect of conveying the legal estate to him. 

Per Wood, C.J. Though equity will presume a rejease of thfi equity of 
redemption to a mortgagee after a lapse of time, especially where the 
acts of the mortgagee with respect to the property are such that he could 
not charge the expense incurred thereabout in an account as mortgagee, 
in this case any such presumption was rebutted by the mortgagor's 
remaining in possession and by the mortgagee's own admissions. 
Remarks upon equitable estoppel, and the Statute of Frauds as viewed in 
Courts of Equity. 

Though the plaintiff was entitled to a verdict, execution should be stayed 
until the plaintiff had repaid the mortgage money, paid for the permanent 
improvements made by the defendant, and confirmed a lease made 
by him. 

Per Betournay, J. The Statute of Frauds did not apply to the release of 
the equity of redemption, because by D.'s taking possession the contract 
became an executed one, and D. had acquired the legal estate as shown 
by the verdict in the actions of trespass and ejectment in the General 
Court of Assiniboia. 

This was an action of ejectment, brought to recover pos- 
session of Lot 241 on Point Douglas,according to the survey 
and plan of the Hudson Bay Company. Adjoining on the 
North is Lot 242 according to the same survey and plan, the 
two lots together containing about ten acres. The Hudson 
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Bay Company professed to keep a sort of register of its 
sale or allocation of these lands, and the sabseqaent trans- 
fers thereof by the original vendee or locatee and those 
claiming under him. The entries in this Register were made 
by several officials of the Hudson Bay Company, who occu- 
pied a chief position, for the time being, in the Company at 
Fort Garry. The record extended over a period of many 
years. Its design appeared to be that a short entry should 
be made under each parcel as surveyed, planned, and num- 
bered, of the name of the person to whom it was sold or 
granted by the Company, and the quantity of land, with the 
price per acre ; and then as subsequent sales or transfers 
took place affecting the original parcels, that a simple entry 
should be made below the prior entry or entries, of the 
names of the transferor and the transferee, with a short 
description of the parcel or the whole lot, as the case might 
be. In some cases these entries were made from written 
instruments, executed sometimes by both vendor and vendee, 
sometimes by the vendor alone ; in others, they were made 
without the existence of any writing whatever, the transferor 
and the transferee appearing before the Hudson Bay Com- 
pany's official, and stating verbally to him the contract they 
had made, or the transaction they had agreed upon, in respect 
of the lot or a certain part of it. A great many inaccura- 
cies appeared on an examination of the register. 

Lot 241 stood in the Register of the Hudson Bay Com- 
pany as follows : — 

Acres. Boods. Perches. 

4. 8. 86 

Hudson Bay Company to Amable Nault. 

TRANSFEREED. 

Amable Nault to Joseph Gasden, (deceased) 
May 8th, 1866. 

Below this there was entered in pencil the name '' Spence." 
These were all the entries in the register affecting Lot 241. 
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Lot 242 stood in the register as follows : — 
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Acres. Roods. Perches. 

5. 0. 5. 

Hudson Bay Company to John Mitchell. 

TRANSFERRED. 

John Mitchell to Joseph Gasden, pensioner. 

TRANSFERRED. 

Joseph Gasden to Stephen Green. 

May 20th, 1860. 

TRANSFERRED. 

Stephen Green to William Drever. 

March 25th, 1861. 

TRANSFERRED. 

« 

William Drever to Thomas Spence. 

October 9th, 1869. 

TRANSFERRED. 

Thomas Spence to John H. McTavish. 

It appeared that the Hudson Bay Company, upwards 
of forty years before action sold both these lots. Number 
241 they sold to Amable Nault, who immediately went into 
possession. Number 242 they sold to John Mitchell, who 
also immediately went into possession. That Stephen Green, 
on the 20th May, 1860, by various mesne transfers, accom- 
panied in each case by possession and such acts as without 
deed or writing would in equity convey the whole estate 
in the said lots to him, as well as by the length of uninter- 
rupted actual possession thereof, by himself and those under 
whom he claimed, became and was on that date the owner in 
fee simple of Lots 241 and 242. That at or about that time, 
while Green was sole owner, and while he was in sole pos- 
session of the two lots, he created an equitable mortgage or 
lien on the lots, by borrowing from William Drever £1 ster- 
ling, and depositing and leaving with him the conveyance 
of the lots to himself from one Gasden, dated the 20th May, 
I860, to secure the repayment of the loan, which was to be 



14 



M KENNET Y. 8PENCE. 



made in nine months thereafter, with interest at ten per cent, 
per annum. That Green, still being in possession, on the 
25th of March, 1861, having made default in the payment 
of the money borrowed and the interest, agreed verbably with 
Drever that Drever should take the lots absolutely for the 
payment of the money and interest ; but still, if Green was 
able within any reasonable time to repay the money and 
interest, Drever would re-transfer the lots ; and to carry 
out this agreement, in so far as the absolute transfer of 
the lots was concerned, both went to the office of the Hudson 
Bay Company, where the register was kept, to have the 
transfer made ; and Mr. McTavish, who it seems then had 
charge of this book, at the request of both parties, entered 
imder Lot 242 : — 

Transferred. 
Stephen Green to William Drever, March 25th, 1861. 

That it was then discovered by Drever, that the land 
embraced in the deed deposited with him consisted of two 
lots instead of one as he had supposed ; his lien was on 
the whole land comprised in the two lots, and the agreement 
between him and Green was for the absolute transfer of 
the whole land ; but on turning to Lot 241 in the register 
it was found to stand in the name of Amabel Nault, the 
vendee of the Hudson Bay Company, and Mr. McTavish 
then said he could not enter the transfer from Green to 
Drever until the transfer was made from Nault to Gasden ; 
and then on Green and Drever appearing before him, and 
directing the same, and on production of the instrument 
conveying the land from Gasden to Green, he would make 
the same transfer as between Green and Drever, as to Lot 
241, that he had made in respect of Lot 242. That, not- 
withstanding what was done between Green and Drever 
about the 26th March, 1861, Green still remained in 
possession of the lots himself, (as Drever said, in accordance 
with the understanding had between them at the time he 
agreed to take the land in satisfaction of the money 
borrowed, and interest) for three or four years afterwards, 
when he left the premises. On 20th October, 1864, he 
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made to the plaintiff a conveyaDce of Lot 242, reoiting the 
existence of the equitable mortgage to Drever for £1 ster- 
ling (with certain trusts, which it is not material to notice 
here). The plaintiff, at that time, apparently, supposed 
that Lot 242 embraced the land comprised in both lots, 
whatever Green may have thought. When Green went 
out of possession, one Beckie went into possession of the 
house, which then stood on Lot 241, and of the whole 
land, as tenant thereof, under the plaintiff, who claimed 
under the deed from Green ; and Beckie remained in 
possession and fenced and cultivated the land, (the two 
lots) until some time in the latter part of the year 1867, 
when, as was alleged, Beckie went to St. Paul along 
with the plaintiff, leaving his wife and family in possession. 
On his return, he and the plaintiff found that Beckie's wife 
and family had left the premises, and that one Bovette, 
and shortly after him, one Gaudire, had gone into the house 
and taken possession of the premises as tenants of Drever ; 
that while the plaintiff was so in the actual possession of 
the premises through his tenant Beckie, in the early part 
of the year 1867, Di^ever sued the plaintiff in the General 
Court of Assiniboia for trespass to the premises on account 
of the possession and cultivation thereof by Beckie, and 
the case was tried at the Court holden on the 21st February 
of that year, and on that trial Drever spoke of the land as 
one lot, as did also the plaintiff, who produced the deed to 
him from Green of the 20th October, 1864, and the jury, 
after hearing evidence on both sides, gave a verdict for 
Drever " with no damages." Upon this the plaintiff made 
application for a new trial, which was granted. 

That on the return of the plaintiff, with Beckie from St. 
Paul, as has been stated, Drever having managed through 
Bovette and Gaudire, to get into possession, the plaintiff 
brought an action in the General Court against Drever, to 
recover the house and premises which Gaudire was then 
occupying as the tenant of Drever. This action was tried 
l>y a jury on the 22nd November, 1867, and in support of 
his claim the plaintiff produced the conveyance of Lot 242, 
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dated 20th October, 1864, and a conveyance of Lot 241, 
dated the 10th October, 1867 ; and after mtnesses were 
heard, both for the plaintiff and Drever, the jury gave a 
verdict as follows : — ** Verdict for Drever — the land is his.'* 
That Drever through his tenants continued in possession. 
That the plaintiff, in the winter of 1867-8, drew away the 
fence rails which made the fence around the premises, and 
in the spring of 1870 left the Bed Biver Settlement, went 
to reside in Pembina and continued to reside there until 
last spring (1874), when he returned to Winnipeg, and com- 
menced this action. That Drever never obtained any con- 
veyance of either lot from Green ; although, from Drever's 
evidence, it would seem that Green was in the Settlement 
after May of the year 1866, and that he (Drever) knew of 
his intended removal to the United States ; and it would 
seem that he must also have known that Green asserted 
that he still had an interest in the premises in question. 
That from the evidence of Drever it did not appear that he 
regarded Green as absolutely shut out from paying off the 
mortgage debt and interest and redeeming the premises. 

In 1868, Drever sold to Spence, the defendant, Lots 241 
and 242, upon which the defendant went into possession. 

At the trial, a nonsuit was entered with leave to apply to 
set aside the same and enter a verdict for the plaintiff. 

A Bule Nisi was obtained, on the leave reserved, to set 
aside the nonsuit and enter a verdict for the plaintiff, and 
on its return the motion was argued, and judgment was 
reserved. 

Wood, C.J. — It seems that, on the 20th May, 1860, 
Stephen Green was seised of an absolute estate in fee 
simple in possession in and to Lots 241 and 242 ; and, 
while so seised, and shortly after the 20th May, 1860, he 
created a lien or equitable mortgage on the same to Drever, 
to secure the payment of £7 sterling, with interest at ten 
per cent, per annum in nine months, by a deposit with 
Drever of the conveyance to him from Gasden. No doubt 
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the lien was created on both lots. The description in the 
conveyance from Gasden to Green does not define the land 
by lots, but describes it as the land formerly owned by 
Mitchell and Gasden. In 1868, Drever, as appears from 
the evidence, by verbal contract sold to the defendant 
Thomas Spence Lots 242 and 241 for £20 sterling, and 
immediately upon the sale Spence went into possession. 
The only instrument in writing by which the. sale and con- 
veyance were made by Drever to Spence is as follows : 

** Fort Garry, 11th October, '69. 
" Wm. Cowan, Esq., 

Please transfer to Thomas Spence Lot No. 242 in Point 

Douglas, as I have made over to him all my right, title and 

interest in the said lot, as well as in the adjoining Lot 241. 

Your obedient servant, WM. DREVER." 

Spence supposed and assumed that he had obtained from 
Drever the absolute estate in fee simple in the lots, free 
from any lien or incumbrance ; but all he in fact obtained 
was an equitable title to the equitable estate of Drever in 
the land. Spence, shortly after his purchase sold, and I 
assume^ transferred to John McTavish Lot 242 for d£50 
sterling. On Lot 241, Spence, in 1878, erected a new house, 
which he says cost about $700. He has also put an ad- 
dition to the old house which stood on Lot 241. In the 
spring of 1878, he, by indenture of lease, demised to Levi 
St. Erb, one of the defendants, and one Ross whose interest 
Erb now has, the whole of Lot 241, except the new house 
and suf&cient land for the house-yard, for ten years. The 
lessee Erb has erected a distillery building on the lot, and 
done other work at an outlay of about $2,000, and has 
machinery and other material ready to complete the dis- 
tillery, altogether, with building, costing about $10,000. It 
would appear that Erb acted with reasonable caution, by 
instructing a solicitor to look into the title, who reported 
favorably, before he made such a heavy investment. Yet 
it cannot be said that at any time proper enquiry would 
not have disclosed the true and lawful rights of the parties 
in respect of these lots. 

2 M. R. 
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By the deposit of Green's title deeds with Drever, on his 
obtaining the loan of £1 sterling, no legal interest in the 
land passed to Drever. Indeed, strictly speaking, no 
estate passed ; but by it he simply obtained a lien on the 
land, to secure re-payment of the loan, nothing more. 
That by the transaction, under the facts in evidence, he 
acquired thisy a/nd only this, cannot be questioned (a). Has 
any thing since transpired by which this security, this 
lien or pledge, has been converted into a seisin in fee, or 
into the absolute ownership of Greenes estate in the land ' 
It is conceded that the release of the equity of redemption, 
or the conversion of the lien or pledge into absolute 
ownership, may be accomplished, and the fact inferred 
from the conduct, dealings and acts of the parties in 
respect of the estate mortgaged. Courts of Equity are, 
however, slow to entertain propositions of this kind ; 
still, it is on high authority said to be a doctrine of the 
Court (6). It would indeed require a strong case, arising 
from dealings and acts in respect of the mortgaged estate, 
to extend and enlarge a mere pledge for the payment of a 
debt into an absolute estate in fee simple in the premises. 
If, some time after the lien was created, the mortgagor 
were to go out and surrender up possession to the mort- 
gagee, and this act were accompanied by such other acts as 
would necessarily lead to the conclusion that the mort- 
gagor had finally abandoned the premises to the mortgagee ; 
and the mortgagee were immediately to succeed the mort- 
gagor in such possession, which is prima facie evidence of 
seisin in fee, and to the knowledge of the mortgagor were 
to deal with the premises, not as a mortgagee but as 
absolute owner, by putting on new and lasting improve- 
ments as the erection of new structures such as mills, 
factories, etc., for which a mortgagee in a redemption suit 

(a) Ex parte Kensin^on, 2 Ves. & B. 79 ; t Bro. C. C. 270 n., and cases 
there cited ; Bamhart v. Greenshields, 9 Moo. P. C. 18; S. C. 5 Gr. 99; 
Matthews v. Holmes, 5 Gr. i ; Smyth v. Simpson, 5 Gr. 104 ; S. C. 7 Moo. 
P. C. 205 ; Featherstone v. Fenwick, i Bro. C. C. 270 n ; Harford v. Car- 
penter^ ibid.; Ex parte Mountfort, 14 Ves. 606; Ex parte Wright, 19 
Ves. 255. 

(b) Per Rt. Hon. T. Pemberton Leigh in Smyth v. Simpson, supra; 
Per Spragge, C. in Matthews v. Holmes, 5 Gr. 97. 
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would not be allowed in account, and this state of things 
should continue for some years, without any manifestation 
of ownership of, or interest in the subject of the mortgage 
on the part of the mortgagor, a strong presumption of fact 
would be raised that the relation of mortgagor and mort* 
gagee no longer subsisted between the parties ; and this 
conclusion, strengthened by parol evidence, might, and in 
this country, situated as the titles to lands are, would 
justify a Court of Equity in inferring the release of the 
equity of redemption, or the conversion of the lien upon, 
into the absolute ownership of, the whole estate in fee 
simple in the premises. Where the conduct, acts, and 
dealings of the parties in respect of the mortgaged premises 
for a length of time, are totally inconsistent with the 
relation of mortgagor and mortgagee, and entirely con- 
sistent with the assumption that the mortgagee has 
acquired the equity of redemption, and therefore the whole 
estate, and has become the absolute owner of the property 
of the mortgagor, a Court of Equity may, on a proper 
foundation being laid, admit oral evidence of a verbal 
agreement between the parties in conformity with which 
the conduct, acts and dealings of the parties took place, 
and in the light of which alone they can be explained, and 
may give effect to that agreement, by preventing the mort- 
gagee from being disturbed in his possession, or by directing 
a proper legal conveyance to him of the equity of redemp- 
tion ; and in doing this it would not be prevented by the 
Statute of Frauds. 

The general doctrine here laid down is supported by the 
cases both at law and in equity. In the one case, a proper 
conveyance may be inferred ; in the other a verbal agree- 
ment may be proved by oral evidence and specifically 
performed (c) . 

{c) 2 Story's Eq. Jur. Chapter, Estoppels in Equity, and the cases there 
cited; Ramsden v. Dyson, L. R. i H. L. 129; Powell v. Thomas^ 6 Ha. 300 ; 

See also a class of cases at law, as Shaw v. Picton, 4 B. & C. 715 ; 
Pickard v. Sears, 6 Ad. & E. 469: Gregg v. Wells, 10 Ad. & E. go; 
Freeman v. Cooke, 2 Ex. 654 ; Cornish v. Abington, 4 H. & N. 549; Howard 
V. Hudson, 2 E. & B. I ; Clake v. HaH, 6 H. L. C. 633 ; all illustrating the 
same principle. 
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But the defendants in this action have presented neither 
of these cases to the Court. On the contrary, it would 
appear that, not only were Green and his assignee in 
possession continuously down to the middle of the year 
1867, and then were only ousted of the possession by what 
may be termed a stratagem or a clandestine entry, in the 
absence of the tenant Beckie and his landlord, the plaintiff, 
the assignee of Green, but litigation was going on in 
respect of the right to possession, between the assignee of 
Green, the plaintiff, and Drever in 1867, of all which the 
defendant Spence, the assignee or vendee of Drever, had 
notice, as appears from the following extract from his evi- 
dence :— '' About the fall of 1869 I sold to John McTavish 
242 for £50 sterling; £20 in cash, and the remainder, 
£80 sterling, in two years without interest. I then paid 
up Drever in full and took from him a writing to Cowan to 
transfer the lots to me. I went into possession of the lots 
in 1868. Gaudire was then in possession. I never knew 
any one in possession, pretending to hold under the plain- 
tiff, after Gaudire went into possession. I moved into the 
house on the property in the fall of 1868, and have been in 
continuous possession ever since. I heard of John Beckie 
having been in possession of that land, namely, 241 and 
242, under the plaintiff. He had a fence around the two 
lots — ^all around them. He lived there for some time. 
He cultivated and took crops off the land. I was bargain- 
ing with Drever in 1867 for the lots, but Drever said he 
could not agree upon anything finally till the litigation in 
which he was engaged with the plaintiff was ended. Beckie 
had been in before that ; I do not know why he left. As he 
left Gaudire came in as Drever's tenant. After the law 
suit was ended I bought from Drever as I have men- 
tioned." 

It is not known, nor can it be ascertained what was in 
issue, and what really occurred on the trials referred to in 
the General Court. There were no pleadings; and no 
record, except some notes of the evidence and the finding 
of the jury, remains, and no judgment roll or record is pro- 
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daced. The first action, at the suit of Drever, seems to 
have been in the nature of an action of trespass quare 
clausum f regit : and the second, at the suit of the plaintiff, 
in the nature of an action of ejectment. From an examina- 
tion of the notes of these trials, the only record produced, 
I cannot say that the legal rights of either party were in 
any way affected or compromised by them — certainly by 
them they were not and are not concluded or barred. 

The question then is — did what transpired between Green 
and Drever, at the office of the Hudson Bay Company in 
the presence of Mr. McTavish, and immediately prior to 
going there, viewed in the light of, and in connection 
with, the subsequent conduct, acts, and dealings of the 
parties in respect of the lien of Drever, and the lands in 
queation, in law or equity transfer and convey to Drever 
the estate in fee simple in the mortgaged lots or either of 
them, or extinguish the equity of redemption, or convert 
the lien of Drever into the absolute ownership of the lots 
or either of them ? For, in my view, both the lots stand 
upon the same footing. Drever says that he and Green 
agreed verbally that he Green should give, and that he 
Drever should take, the whole estate in fee simple in the 
lots, in satisfaction and discharge of the loan of £1 sterling 
and interest secured by a lien on the lots ; and that, in 
pursuance of, and to carry out that agreement, they both 
went to Mr. McTavish, who at that time had charge of the 
Register, to have the estate and interest of Green in the 
lots transferred and conveyed to him, Drever ; that they 
stated over the agreement to Mr. McTavish, who thereupon, 
at the request of both of them, entered in the Register under 
Lot 242, ** Transferred — Stephen Green to William Drever, 
March 25th, 1861,'* but said he could not make the same 
or any entry under 241, as there was no entry of a transfer 
from Amable Nault, the vendee of the Company, to Joseph 
Gasden, the grantor of Green. No subsequent acts in pur- 
suance, or in confirmation, or in repudiation of what then 
and there took place followed ; nor indeed any acts except 
such as have been stated. 
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[The learned Judge then cited the first and third sections 
of the Statute of Frauds, and proceeded.] 

The first section seems to be co-extensive with the third 
and fourth, and consequently every interest which is within 
the third and fourth sections, is equally within the first, 
unless it comes within the saving of the second section. 

It will be observed that any of the interests mentioned in 
the first section can be created, and that any of the inter- 
ests mentioned in third section can be assigned, granted 
or surrendered, only by an instrument in writing, signed by 
the party so creating or disposing of the same, or by his 
agent thereunto lawfully authorized hy writing ; and that no 
action shall be brought to charge any person upon any 
Ojgreement upon any contract or sale of lands, tenements, or 
hereditaments, or any interest in or concerning them 
unless, etc., * * * * signed by the party to be 
charged therewith or some other person thereunto by him law- 
fully authorized. The first section relates to the actual cre- 
ation of estates, and the third section to the actual assigning, 
granting, and surrendering of them, and if the instrument in 
writing creating or assigning, granting or surrendering the 
same, is signed by an agent, he must be authorized to do so 
in umting, the reason being, that these sections contem- 
plate the present and actual creation or disposition of the 
interest; whereas, in the cases arising under the fourth 
section, as that section contemplates only agreements re- 
specting the future creation or disposition of estates, but not 
the actual creation or disposition thereof, the principal may 
be bound by the signature of the agent lawfully authorized 
though not in umting. 

As illustrating the application of the provisions of the 
statute in respect of the transfer, sale or conveyance, of any 
estate or interest in lands, I refer to numerous authori- 
ties (d). 

{d) Sug. V. & P. 141 et seq. ; Cook v. Tomhs, 2 Ans. 420 ; Whaley v. 
Bagnelt i Bro. P. C. 345 ; Cass v. Waterhouse, Pre. C. 29 ; Gunter v. Hahey, 
Amb. 586 ; Whitchurch v. Bevis, 2 Bro. C. C. 559 ; Ramsbottom v. Tun- 
bridge, 2 M. & S. 434; Ramsbottom v. Mortley, 2 M. & S. 445; Lord 
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Under the express provision of the statute, and on the 
authority of almost an innumerable number of cases, the 
verbal agreement made between Green and Drever in 
respect pf the transfer and assignment to Drever of Green's 
estate in the lots, even taken in connection with the note in 
writing referring to, or expressing that verbal agreement 
by, the entry made by Mr. McTavish in the Begister of the 
Hudson Bay Company, (if it can be regarded as express- 
ing the terms of that verbal agreement) not having been 
signed by Green, or by Mr. McTavish thereunto authorized 
by Green in writing, was and is void ; and Drever had not, 
at the time he sold the lots to Spenee, nor has Spence now, 
any other or greater interest in the lots than was created 
by the deposit of the title deeds by Green with Drever on 
or about the 20th May, 1860 ; but Green continued to 
have, to the time he conveyed to the plaintiff, and since 
then the plaintiff has had, and now has, the same estate 
in both lots that Green had prior to and immediately after 
the pledging of the lots to Drever, to secure the loan of £1 
sterling and interest at ten per cent, per annum, subject to 
the lien thereon created. 

It must not be assumed that all parol agreements, not 
in writing and not signed, relating to lands are within the 
Statute of Frauds, and therefore void, or even voidable. 
It has been said that if you interpose the medium of fraud, 
by means of which the agreement is prevented from being 
put into writing, the case will be taken out of the statute (e). 
So where 'agreements, in terms within the statute, have 
been partly carried into execution, the Court will decree 
the performance in order that one side may not take advan- 
tage of the statute to be guilty of fraud. These cases 



Glengal v. Barnard, i Keen 769 ; Stead v. Nelson^ 2 Beav. 245 ; Thynne v. 
Glengah 2 H. L. C. 131; Sug. Prop. 56; S hippy v. Derrison, 5 Esp. 190; 
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{e) Whitchurch v. Bevis, 2 Bro. C. C. 565 ; Leake v. Morrice, 2 Ca. Ch. 
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& Gif. 115 ; S. C. in appeal, 5 DeG. M. & G. 41. 
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proceed on the principle, not that there is no danger of 
perjury, but that the statute was not intended to protect 
fraud. The ground upon which the Court proceeds in 
decreeing specific performance of parol contracts, within 
the Statute of Frauds, partly executed, is, that it would be 
a fraud upon the party who has acted under the agreement, 
without the repudiation thereof by the other party, if the 
transaction were not completed (/). To render an agree- 
ment partly executed, the acts must have been done with 
no other design than to perform it, and must relate imme- 
diately to the subject matter of the agreement. But if 
possession of the land, the subject of the agreement, be 
delivered to the purchaser, the agreement will be considered 
as partly executed ; especially if the purchaser, in respect 
of the subject of the agreement, have put himself in such a 
position as that he cannot be put in statu quo without 
loss or detriment ; for the statute should never be so turned, 
constructed, or used, as to protect, or be a means of, fraud, 
to prevent which is its chief object (g). Possession must 
however be delivered and taken in pursuance, and in part 
performance, of the agreement ; for if the party obtain it 
wrongfully, or against the will and opposition of the other 
party, it will not avail ; and a possession which can be 
referred to any other authority or source distinct from, and 
independent of, the agreement, will not tal^e the case out of 
the statute (h), 

I have, so far, glanced at the circumstances and incidents 
of parol agreements, which in terms are within the Statute 
of Frauds, but which may, nevertheless, be taken out of 

(/) I Ves. 221 ; Taylor v. Beech, i Ves. 297 ; 4 Rents' Com. 451. 

{g) Gunter v. Halsey, Amb. 586 ; Lacon v. Mertins, 3 Atk. i ; Ex parU 
Hooper, 19 Ves. 479; Clerk v. Wright, 1 Atk. 12; Whitbread v. Brocknursi. 
I Bro. C. C. 412 ; Cole v. White, cited in Whitbread v. Brockhurst, i Bro. 
C. C. at p. 409 ; 2 Story's Eq. Jur. sees. 760 to 765 ; Butcher v. StapeUy, 
I Ver. 363 ; Pyke v. Williams, 2 Vcr. 455 ; Lockey v. Lockey^ Pre. C, 518; 
Earl of Aylesford's Case. 2 Stra. 783 ; Foxcraft v. Lister, cited in Pyke v. 
Williams, 2 Ver. 456 ; Floyd v. Buckland, 2 Free. Chy. 268 ; Mortimer v. 
Orchard, 2 Ves. Jr. 243 ; Carter v. Boehm, 3 Bur. at p. 1919. 

(h) Lincoln v. Wright, 4 DeG. & J. 16 ; Shillibeer v. yarvis, 8 DeG. M. & 
G. 79 ; DqwcH v. Dew, i Y. & C. C. C. 345 ; Nunn v. Fabian, L. R. i 
Ch. 35. 
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the statute and be binding on the parties, and in respect 
of which, if invoked, the Court will decree specific perform- 
ance, in order to show that the parol agreement in respect 
of Oreen's estate in the land in question, even taken in 
connection with the entry made in the Register of the 
Hudson Bay Company, (although that entry is strong 
evidence of the agreement and a sufficient foundation for 
parol evidence of the agreement and its terms), was not ac- 
companied by such acts and dealings between the parties, in 
respect of the land, and such incidents and circumstances, 
as would take the case out of the Statute of Frauds ; and 
also to demonstrate that all persons are quite secure in 
their holdings, even where their title depends upon verbal 
agreements or transfers, not by reason of any entry made 
in the Register of the Hudson Bay Company (although an 
entry there made may be very important in proving the 
verbal agreement), but by reason of change of possession 
and other acts ; facts and circumstances,, directly referable 
to such agreements and transfers which in law are suffi- 
cient to take, and do take, the cases out of the statute, and 
render them obligatory and binding on all parties to the 
same. 

The plaintiff is entitled to recover possession. The non- 
suit will therefore be set aside, and a verdict entered for 
the plaintiff and twenty cents damages, on the leave 
reserved. 

But I must not forget that this is a Court of Equity, as 
well as a Court of Law, and that the machinery for pro- 
ceedings in equity has been but recently established. 
Although, therefore, I order a verdict to be entered for the 
plaintiff, I must restrain the plaintiff from proceeding by 
writ of hab. fac. pos y until the mortgage money with 
interest is paid, and until the cash value of the permanent 
improvements on the lot (other than the outlay of the 
tenant Erb) is ascertained and paid ; in taking the account 
of which, a just and proper occupation rent should be 
charged against the value of these improvements ; and 
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nntil the plaintiff shall by deed confirm the demise of the 
lot to Erb made by Spence. Probably the plaintiff and the 
defendants may be able to arrange all these matters out of 
Coort. If they can, so much the better. If not, on appli- 
cation to me by any of the ' parties to this action, I will 
make such an order for final settlement of all these matters 
as shall be necessary and just. When all these matters 
are finally disposed of the plaintiff may have his writ of 
hab, fac. pos. 

I thus interpose to stay the plaintiff in his action at law 
until he arranges the equities, which have arisen, perhaps, 
in some measure, by his delay in asserting his rights, and 
pays for the enhanced value of the property by the perma- 
ment improvements made upon it bona fide ; but I cannot 
altogether say under a reasonable mistake of title. The 
principle upon which I do this underlies the very founda- 
tion of equity and natural justice, that no one without 
compensation should reap the fruits of another's labour ; 
or, as it is expressed in common law. Nemo debet locuple- 
tari ex aUerius incommodo, and in the Boman law, Jure 
naturce oequum eat neminem cum alterius detrimento et 
injuria fi^ri locupteliorem. It seems the very highest 
equity that he who shall bona fide, in mistake of title, 
make permanent improvements on land, should, when the 
true owner takes away the land from him be compensated 
to the extent that his improvements have enhanced the 
permanent value of the land ; and in this view I am 
fortified not only by the reason of the thing, and a sense 
of natural justice, but also by the highest authority (t). 

McKeagney, J. — [After shortly stating the facts] . The 
facts in this case are very simple, and, in my opinion, the 
law applicable to them is equally simple and lies within a 
very narrow compass. 

The plaintiff put in evidence a deed to him from Stephen 
Green (under whom both sides claim title), conveying the 

(i) Story's Eq. Jur., sees. 799 a. 799 b, and note and cases there cited. 
Gummerson v. Banting, 18 Gr. 516, and cases there cited. 
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lot in qnestion (241) to the plaintiff. How is the case met 
by the other side ? Not by any imputation of fraud on the 
part of the plaintiff, nor by proving any prior documentary 
or possessory title in Drever, under whom the defendants 
claim. 

The mere going by Green, to the Hudson Bay Company's 
Office with the avowed intention of conveying Lot 241 to 
Drever, but which was never carried into effect, could have 
had no legal operation whatever ; and in my opinion, no 
estate, or interest in the land passed, or was affected, by 
anything that was done by the parties on that occasion. 

As this is a proceeding at law, and the plaintiff is clearly 
clothed with the legal title, I think he must prevail in the 
action, and have judgment. 

Betoubnay, J. — It is established that this Lot (241) was 
originally granted to one Amabel Nault by the Hudson 
Bay Company. 

From Nault, it passed to one Gasden, though it is not 
shown how nor when. 

Li May, 1860, Gasden transferred the lot along with the 
adjoining one (242) to his son-in-law, Stephen Green ; for 
what consideration I do not know, as none is mentioned in 
the paper writing. 

In the same year, but I do not know in what month, as 
it is not stated, Gasden had transferred the same lot to 
Mr. Bannatyne. 

Stephen Oreen, then living at St. Cloud, in Minnesota, 
U- S. A., conveyed Lot 241 to the plaintiff, Henry 
McKenney, by a written document. 

Such is the chain of title produced by the plaintiff to 
maintain his action of ejectment. 

Though it is elementary, I must remark here that, in 
ejectment, the plaintiff must generally recover upon the 
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strength of his own title, and not upon any weakness or 
defect in the defendant's title. 

Then what is the title of the defendant ? 

Gasden, the grantor of Stephen Green, had acquired Lot 
241, as he says, from Nanlt, and 242, adjoining it, from 
Mitchell. As already said, in May, 1860, he transferred 
both these lots to his son-in-law, Green, for no consideration 
shown. Upon this, Green went into possession of both 
lots, and whilst so in possession he borrowed £7 from 
Drever, to be repaid within nine months, with interest at ten 
per cent, per annum ; and, as a security for the loan, he 
deposited his deeds with Drever, thereby creating an 
equitable mortgage upon the said two lots. 

After the expiration of the nine months, and even long 
after. Green, finding and declaring himself unable to refund 
the money to his mortgagee, transferred the two lots to 
Drever, who accepted the agreement and transfer, but 
allowed Green to remain some time in the house built upon 
Lot 241. 

Upon this agreement, both Green and Drever went to 
the Hudson Bay Company's office, to have the transfer 
registered according to the then usage, when Mr. McTavish, 
the present chief factor of the Company at Fort Garry, 
who had the keeping of the Registry Book, refused to regis- 
ter the transfer from Green to Drever as to Lot 241, because 
that lot then still stood in the name of Nault in the register, 
but he registered the transfer as to Lot 242. 

However, some time later Green went out of the house, 
and Drever took possession of the whole of the two lots by 
his tenant Gaudire. 

Things remained in that state for some time, when 
Drever, who happened to be troubled in his possession of 
said lots by the acts of McKenney, brought an action of 
trespass against McKenney and got a verdict in his favour 
in February, 1867. 
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It must be remarked, here, that McEenney had no claim 
whatever, at that time, to Lot 241. Later on, in October, 
1867, he went and got a deed of sale of Lot 241 from Green, 
and brought an action of ejectment against Drever for that 
lot ; and in November, 1867, the trial took place, and a 
verdict was found against him in favour of Drever. The 
verdict is in the following terms : — ** Verdict for defendant 
— the land is his" Now, either ItcKenney did not produce 
his deed at that trial, or if he did, it was found not good. 
For my part I hold that Drever had purchased the equity 
of redemption, and that, from an equitable mortgagee, he 
had become the lawful owner, of Lots 241 and 242. 

Selwyn's Nisi Prius, commenting on the following words 
of section 4 of the Statutes of Frauds, or upon any con- 
tract or sale of lands, etc.y or any interest in or concerning 
them, says, " It must be observed that the statute does not 
expressly, or immediately, vacate such contract if made by 
fraud ; it only precludes the bringing an action to enforce 
it, by charging the contracting party, or his representatives, 
on the ground of such contract and of some supposed breach 
thereof. Hence, if the contract be executed, the parties 
can not treat it as a nullity." 

In the present instance the contract was executed ; Dre- 
ver went into possession by his tenants, and afterwards by 
his vendees. It is true, Drever says in his evidence, that 
after having accepted the estate of these two lots, he let 
Oreen remain in occupation of the house, as he might 
redeem the lots, and he (Drever) was still willing to recon- 
vey them to him ; but some time after Green quitted the 
house, and went and lived a little further up on the Assini- 
boine Biver, thus relinquishing completely his equity of 
redemption, and confirming his conveyance by parol con- 
tract to Drever, and abandoning to the latter the sole and 
peaceable possession of both of said lots. 

It was long after, that Drever became troubled in his 
said possession by one Beckie, acting as it appears in the 
name of McKenney. But by what right could McKenney 
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claim any estate in Lot 241 ? McEenney only got a feint 
title to it in October, 1867, while a verdict in the case of 
trespass against him had been recorded eight months pre- 
viously, in February, 1867. 

From this, I am of opinion that McEenney has no claim 
whatever to Lot 241, and that the paper writing, dated 10th 
October, 1867, which he produced at this trial, was obtained 
by him by fraudulent collusion, and when he knew that 
Green had no legal estate in the property. When that 
paper was obtained, Drever was, and had been for years, in 
peaceable possession of Lot 241, and McEenney knew it. 

Not only he (the plaintiff) has failed as to the strength 
of his own title, but I even consider that Drever has a bet- 
ter title than the plaintiff has, and to strengthen the view 
I take of this, I will cite section 12 of cap. 6, of 86 Vict. 
Dominion Act. 

I think that the Courts, here, ought to govern themselves 
by that Act, with regard to those questions of disputed 
lands which arose before the new constitution of this 
Province. 

For the above reasons I am of opinion that the plaintiff 
was properly nonsuited, and I therefore enter my dissent 
from the Judgment of the Court. 

Rvie absolute to set aside the nonsuit 
and enter a verdict for the plaintiff. 
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SIMPSON V. ELLIS. 

Breach of contract — Measure of damages^ 

The plaintiff and defendant agreed that the plaintiff should procure a site 
for a mill and build the same so as to be ready for the reception of 
machinery, which the defendant was to supply. The plaintiff incurred 
expense in building the mill ; in building a house for the defendant at 
his request, to be ready for him on bis arrival from Ontario ; in going 
to Ontario on account of the defendant's neglect to carry out the terms 
of the contract ; in paying wages to a man while absent in Ontario ; and 
in going to Winnipeg on business of the venture. The defendant 
refused to carry out the agreement. 

Held, that the true measure of the plaintiff *s damages was the loss on the 
sale of the house built by him for the defendant, and the loss in respect 
of the mill building; but that he was not entitled to recover for the 
journeys to Ontario and Winnipeg or for the wages. 

Trial of an action entered at the February Assizes, and 
adjourned to be tried before a Judge in Chambers, and tried 
on 16th March, 1876. 

The action was on an agreement made between the plain- 
tiff and the defendant, by which the plaintiff was to procure 
land at Portage La Prairie for the purpose of erecting 
thereon a grist mill, to be ready for the reception of ma- 
chinery ; in consideration of which the defendant was to 
supply the machinery ; the breach alleged was that, 
though the plaintiff performed the said agreement on his 
part, etc., the defendant did not perform his part of the 
same. 

It appeared from the evidence that the agreement was 
made chiefly by correspondence between the parties, the 
plaintiff residing in Portage La Prairie, the defendant in 
the County of Bruce, Ontario. 

The plaintiff devoted nine months' time and labour to 
getting wood and timber for the purpose of erecting the 
mill and building it, and to getting the requisite land, and 
a loan from the inhabitants of Portage La Prairie interested 
in the scheme, which was to have been advanced upon the 
defendant's arrival in Winnipeg with the machinery. 
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The plaintiff, farther, at the defendant's request built a 
house to be ready for occupation by the defendant and his 
family on their arrival in Portage La Prairie. He also 
incurred the expenses of a journey to Ontario and several 
journeys to Winnipeg. The journey to Ontario was occa- 
sioned by the refusal of the defendant to carry out his 
agreement; and at the interviews between the parties in 
Ontario the defendant agreed to carry out the agreement if 
the plaintiff got an extension of the time within which the 
inhabitants required the mill to be built as a condition of 
their proposed loan. This the plaintiff did. While in 
Ontario he employed a man at the mill building to whom 
he paid $80. The journeys to Winnipeg became necessary 
in the ordinary course of building the mill. 

The plaintiff was obliged to sell the house which he had 
built for the defendant at a loss of $50, and the mill build- 
ing was left on his hands at a loss of $1,000, the difference 
between the cost and the cash value at the time of the 
breach of the agreement. 

O'Reilly, for the plaintiff. 

Bain, for the defendant. 

Wood, C. J. — [After reviewing the evidence] . I think the 
plaintiff is entitled to recover the legal damages he has 
sustained in respect of all he did at the instance of, and 
relying upon the promise of, the defendant to furnish the 
machinery, and jointly with the plaintiff to complete the 
mill. But I must confess I have great dij£culty in deter- 
mining these damages. 

The plaintiff put up a house for the defendant, which he 
was obliged to dispose of to meet liabilities incurred in the 
mill undertaking, after he knew the defendant was not 
going to fulfil his part of the agreement. The house cost 
the plaintiff $250, and he was obliged to turn it over to 
his creditors for $200. On this he lost $50. The wood 
he got out he was, in like manner, obliged to turn over to 
those whom he had employed in getting it out. He says 
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he lost on this wood, but how much is not stated. The 
plaintiff says he got out new posts for the mill at the 
instance of the defendant, which cost him $40. The only 
other item in connection with the mill is the mill edifice, 
which the plaintiff says cost him, in round numbers, 
upwards of $2,000. This I suppose includes the $40 for 
longer posts. He also claims expenses for journey to 
Ontario and back, $150'; wages of a man while absent, 
$80 ; and two trips to Winnipeg, $40 ; besides wages for 
himself, for at least nine months. The plaintiff says he 
has been offered $1,000 for the mill building, and that he 
has offered it for $1,200. The plaintiff appears to have 
little or no capital with which to enter upon the under- 
taking, and one does not see how he was to pay the debts 
incurred in putting up the building. Even if the defendant 
had brought up the machinery, and had undertaken the 
performance of the agreement on his part, it is difficult to 
see how the debts of the plaintiff incurred in its erection 
were to be met ; for, by his own shewing, he was to con- 
tribute, as his part of the agreement, the mill edifice, free 
from incumbrances, in so far as the defendant was con- 
cerned. If, therefore, the mill had been finished, one does 
not well see how the interest of the plaintiff could have 
escaped being sold by the creditors, to satisfy debts which 
he had incurred in its erection ; and then the plaintiff 
would be precisely in the position he was in at the 
beginning, or in which he now is, provided he can turn 
OTer the building in satisfaction of these debts. I 
gather that the plaintiff expended of his own means 
some $800 or $400, not more, at the outside, and 
devoted his own time to the concern for about nine 
months. Under the facts and circumstances narrated, it is 
most difficult to say what real damage the plaintiff has sus- 
tained by reason of the default of the defendant. It may 
be that the default of the defendant was really to the 
advantage of the plaintiff; for no one can say how the un- 
dertaking would have eventuated for him, especially as he 
had no available means with which to pay for his share of 
the contribution to the venture. I do not think the plain- 

O M. B. 
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tiff entitled to anything for his journeys to Ontario and 
Winnipeg, or for the wages of a man in his absence. I 
think he is rightly entitled to the $50 on account of the 
house, although one does not well see why the house should 
not have sold for what it actually cost. There may proba- 
bly have been some loss on the wood, but it should be 
small. This leaves the building for the mill and the labour 
of the plaintiff. If the plaintiff had been possessed of cap- 
ital, his loss must have been comparatively trifling, if the 
undertaking was a paying one ; for he could have furnished 
the machinery, completed the mill, and he himself reaped 
all the profits. His inability to get any one to enter into 
the enterprise is calculated to throw doubt on the probabil- 
ities of its being a remunerative and paying undertaking. 
The plaintiff says he is offered $1,000 for the mill building, 
but he asks $1,200. If the argument of counsel for the 
plaintiff were to prevail, the plaintiff would be entitled to 
recover $1,000 or $800 damages on this item. But, from 
the considerations at which I have hinted, I cannot say I 
think the plaintiff by reason of the default of the defendant 
has actually sustained this damage. The loss the plaintiff 
has sustained by reason of the default of the defendant 
may be less, and under the facts probably is less, than be 
would have sustained had the defendant made no default. 
I allow as damages on account of the mill building, and 
the time of the plaintiff, $500. The damages will there- 
fore stand as follows : 

Loss on house $50 

Mill building and time of plaintiff - - 600 

$550 

A verdict will therefore be entered for the plaintiff for 
$550. This is no doubt much less than the real loss of the 
plaintiff. But it must not be overlooked that damages in 
law are measured by money ; and, therefore if the plaintiff 
had not money to make good the default of the defendant 
(and I think the sum I have mentioned, had the undertak- 
ing been such as to justify the expenditure, would make up 
any actual money advantage there was in the contract with 



COMBBB T. LEMAY. s 85 

the defendant), it was his misfortane and not the default 
of the defendant. The rule is that the true measure of 
damages, for the breach of a contract, is what it would 
actually cost to complete the contract over the stipulated 
sum. This consideration has had its influence with me in 
arriving at the above amount of damages. I cannot say I 
am altogether satisfied with the conclusion at which I have 
come ; but it is the best judgment lean form on the whole 
case. 



COMBER V. LeMAY. 

L,ea5i — Breach of covenants — Right of re-entry — Forcible entry — Construc- 
tion of covenant. 

The defendant demised a flour mill and a saw miU to the plaintifif and one 
C. the former representing and covenanting that he was a skilful miller, 
and C. that he was a skilled engineer. C. assigned to the plaintiff all 
his interest in the term. There were various other covenants, including 
one to take precautions against fire ; but the only one in connection with 
which forfeiture was mentioned was the following: — "That no intoxi- 
cating liquor * * shall be kept, used or drank, in the building or 
near the same by the lessees, their employees, etc. The said mills shall 
be run by no person under the influence of liquor, and that under fbr- 
feiture of this lease." The plaintifif did not work the flour mill regularly. 
C. was not a competent engineer. Some sacks had been negligently 
left on the boiler and had caught fire. Intoxicating liquor had been 
brought on the premises by a stranger, and the plaintiff and his men had 
drunk some. Rent was in arrear. The defendant got into possession 
of the mill, and when the plaintiff came to take forcible possession he was 
forcibly ejected. 

Held, that there was no forfeiture of the lease for breach of any of the 
covenants in the absence of express agreement for such forfeiture. 

Held, that forfeiture for breach of the covenant respecting intoxicating 
liquor, upon the true construction thereof, would accrue only upon the 
mill being run by some under the influence of liquor, and not upon 
liquor being kept, used or drunk on the premises. 

Held, also, that if there had been a right of re-entry in the defendant for 
forfeiture, that would have been a complete answer to an action for the 
forcible entry, though the defendant might have been liable to an indict- 
ment. 

Dbclabation : — First Count. — Demise to the plaintiff by 
the defendant of a certain flour mill and saw mill for one 
year from the 22nd July, 1875, wherein the defendant 
covenanted for quiet enjoyment ; that the defendant during 
the term, entered upon the demised premises and with 
great force and violence evicted the plaintiff therefrom, 
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whereby, etc. Second Gonnt. — The same as the fixBt, 
except that the demise was laid to the plaintiff and one 
John H. Campbell, who, during the term and before the 
eviction, assigned his interest in the term to the plaintiff. 
Third Count. — That the defendant broke and entered the 
plaintiff's mill and ejected the plaintiff from the same, etc., 
whereby, etc. Fourth Count. — That the defendant as- 
saulted and beat the plaintiff, etc. 

Pleas : — First, to the first count, Non est fcictum. 
Second, to the second count, that the defendant was 
induced to make the a;Ileged lease with the plaintiff and 
one John H. Campbell, by the plaintiff and the said Campbell 
representing and warranting the defendant that they then 
had respectively the experience and ability to run the said 
mill in good order, the plaintiff as a miller, and the said 
Campbell as an engineer, whereas neither of them then 
had nor has since had the experience and ability aforesaid ; 
and, moreover, that the plaintiff and the said Campbell 
forfeited the said indenture of lease by failing to fulfil the 
conditions thereof; and the defendant denies the breach 
of the said indenture of lease on his part and says that he 
is not guilty. Third, to the third count, not guilty, and 
that the mill was not the mill of the plaintiff. Fourth, to 
the fourth count, not guilty. Fifth, to the whole declara- 
tion, that the plaintiff, at the time of the occurrence in his 
declaration mentioned, had incurred the forfeiture of his 
said lease by making several breaches of the conditions, 
covenants and stipulations thereof, and by his misconduct, 
negligence and incapacity and mismanagement of the said 
mill, had greatly injured the said mill to the great detri- 
ment and loss of the defendant. 

Issue. 

The lease was made by the defendant, as lessor, to the 
plaintiff and John E. Campbell, as lessees, by which the 
defendant demised to the lessees for the term of one year 
from the 22nd July, 1875, the grist mill and saw mill of 
the defendant, at a rental of 8^ cents for every bushel of 
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grain ground by the grist mill into flour, and 4^ cents for 
every bushel of grain ground into feed ; and one dollar 
for every thousand feet of logs sawn into lumber by the 
saw mill ; the work done by both mills to be accounted for 
by the lessees to the defendant, and the rent to be paid 
monthly. It was amongst other things, an express stipu- 
lation that the defendant should keep one of the keys of 
the grist mill, and should have the privilege at all times of 
going into the mill, and of inspecting the books, which 
were to be kept by the lessees in the same manner as they 
were theretofore kept by the defendant, or his employees, 
and of. inspecting both the said mills, whenever he might 
choose to do so. The lessees covenanted, amongst other 
things, as follows : — That they would run the mills at their 
own and sole expense; that they would keep the same, 
under forfeiture of the lease, in good repair; that they 
would keep not less than four barrels, the same to be 
furnished by the defendant, always full of water on the 
platform erected on the roof of the grist mill, except in 
winter, or when the weather should be so cold that the 
water in the same would freeze ; that they should keep all 
places where fire was used safe from conflagration ; that 
they would return the mills at the end of one year from 
the 22nd day of July, 1875, to the defendant, together with 
all the articles mentioned in the schedule of property 
belonging to the mills, as well as other articles which 
might not be enumerated in the schedule thereto annexed, 
in as good order as they were at the time of their taking 
the lease of the mills, usual wear and tear excepted. The 
lessee, Campbell, covenanted that he was an engineer by 
trade, and that he had all the experience and ability 
required to keep the engine attached to the mills running 
in safe order ; and the lessee. Comber, that he was a 
miller by trade, and had the required experience and 
ability as such to run the grist mill in a workmanlike 
manner ; and both the lessees covenanted that they would, 
at all times, keep under them competent hands, and that 
they would be responsible for any damage that might be 
done to either of the mills, for want of competency on 
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their part, or on the part of their employees or any of 
them ; that no intoxicating liquor of any kind should be 
kept, used, or drank, in the buildings of the mills, or near 
the same by themselves, their employees, or any of them, 
or by any other person or persons whomsoever ; that the 
mills should be run by no person under the influence of 
liquor, and that under forfeiture of this lease. 

The lessees went into immediate possession, and con- 
tinued in possession until about the Ist December, 1875. 
An assignment from Campbell to the plaintiff of the latter's 
interest in the lease dated 18th of December, 1875, was 
put in. During the time the plaintiff was in possession of 
the mills he did almost nothing. The saw mill was hardly- 
worked at all. And up to the 1st November, he had ground 
only about 850 bushels of wheat, which appeared to be 
scarcely one day's work of a mill of the capacity of the flour 
mill, and up to December only some 1100 or 1200 bushels in 
all, which, it appeared, should have been accomplished in a 
few days. The reason given for this by the plaintiff was 
that he was during all this time repairing the mill. The 
repairs done by the plaintiff cost, at his own estimate, 
about $165 ; but the Court was of opinion that they were 
over estimated, were very inconsiderable, and should have 
been completed in a few days; and that the mill was a 
good one and could grind from 250 to 800 bushels of grain 
a day under proper management. 

The evidence given of the alleged breach of the covenant 
against keeping intoxicating liquor on the premises was as 
follows : — The plaintiff said, " I had no liquor about the 
mill ; nor with my consent or knowledge had any of my 
employees. I heard that some of Thomson's men who 
were delivering wheat for Sutherland had some liquor and 
used it when they were delivering the wheat ; but I was 
not there then, and do not know that any of my men used 
any of it." H. E. Jackson, a witness for the defendant 
said, *' I saw the plaintiff once or twice take liquor in the 
mill from a bottle belonging to one of the men. The man 
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was Hahnely the other miller. They had the liquor between 
them. The liquor was in a bottle, a pint or quart glass 
bottle. I once brought on a bottle to treat Saunders and 
the boys, and then the plaintiff and his men drank some. 
This was in November. I never saw any liquor kept there 
as a general thing. I never knew of liquor being used 
except as I have mentioned, except Saunders had some 
once or twice. I do not know any place near there where 
liquor could be got. Mine was brought from the town, I 
do not remember seeing the plaintiff or his men come 
there under the influence of liquor." Hahnel was an 
employee of the plaintiff ; but Saunders and Jackson were 
the employees of Sutherland with whom the plaintiff had 
nothing to do, and over whom he had no authority. 

The plaintiff had represented to the defendant, in nego- 
tiating the 'lease, that he had a few thousand dollars in 
ready cash with which to stock the mill; yet from the whole 
evidence the plaintiff appeared to have been without any 
available means whatever to enable him to stock the mill or 
to pay the ordinary running expenses. The plaintiff while 
running the mill made a loss on every day. The defendant 
depended for his rent entirely upon the skill, ability and 
success of the plaintiff in running the mill. If the mill 
did nothing the defendant got no rent. He was under 
heavy obligations to one Sutherland to grind his wheat, 
and he had placed the wheat in the mill to be ground, but 
the work was neglected by the plaintiff and the defendant 
was in danger of losing heavily on his contract with 
Sutherland. The Court was of opinion that the plaintiff 
was notoriously unable to take charge of such a business, 
and had not the means, with which alone supplies could be 
procured, and skilled and other labour obtained. Under 
these circumstances, the defendant approached the plaintiff, 
and tried to make some arrangement by which he, the 
defendant, should have the management of the mill. He 
was unsuccessful. He then, on 1st December, 1875, gave 
notice to the plaintiff to deliver possession of the mill to 
him, the defendant, assigning as a ground therefor, that 
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the plaintiff had failed and refused to comply with the 
terms of the lease. Upon getting this notice, the plaintiff 
saw the defendant, and asked him, as he said, what he 
meant by the notice ; and the defendant informed him 
that he had not paid his rent, and on that account he was 
going to take possession of the mill ; he, the plaintiff, told 
the defendant that there was really no rent due. On the 
morning after the interYiew, before the plaintiff got to the 
mill, the defendant went there and formally took posses- 
sion, and took the key of the mill belonging to the plaintiff 
as tenant, and hired the workmen of the plaintiff to work 
in the mill for him, and he himself commenced working 
about the mill ; and when he was so engaged, the plaintiff 
came, and the defendant informed him that he had re- 
entered the premises, and had taken possession and would 
retain possession against all opposition. The plaintiff 
went to Winnipeg and returned in the CYening, haYing 
with him one of his employees named Besaut, both 
being somewhat under the influence of liquor. They 
entered the mill and approached the defendant, and appar- 
ently as prcYiously arranged between the plaintiff and 
Besant, the latter spoke to the defendant and demanded 
from him the key of the mill, saying, " We want the key of 
the mill and that you should go out of it," or words to 
that effect. To this the defendant answered, in effect, that 
he would not giYe the key, nor would he go out of posses- 
sion ; and thereupon Besant assaulted the defendant, who 
immediately called for assistance. Some of the men in 
the mill came to his assistance, handled Besant rather 
roughly, and threw him out of the mill. The plaintiff 
interfered to protect Besant ; and after 15esant was thrown 
out, the employees of the defendant seized the plaintiff, but 
desisted from Yiolence upon being remonstrated with. 
Shortly afterwards Alfonse LeMay, a nephew and employee 
of the defendant, came into the mill, and the defendant 
informed him that the plaintiff and Besant had come there 
to assassinate him, and thereupon he assaulted the plaintiff 
and threw him out of the mill. 
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The defendant retained possession from that time, and 
ihe plaintiff desisted from farther attempts to dispossess 
him. The other material facts appear in the judgment. 

The case was tried by the Chief Justice in Chambers. 

O'Reilly y for the plaintiff. 

Dubuc^ for the defendant. 

Wood, C.J., 18th April, 1876. — Three substantial issues 
are raised by the pleadings : — 1. Did the defendant forcibly 
evict the plaintiff? 2. Was a forfeiture incurred by the 
plaintiff, which, in law, would justify and excuse the de- 
fendant for this eviction ? 8. Did the defendant, in or 
about this eviction, assault the plaintiff ? 

From the evidence it is clear that the defendant, with 
force and violence and with what the law calls a '' high 
hand," and against the will of the plaintiff, put the plaintiff 
out of possession of, and evicted him from, the demised 
premises, and, without deciding who in fact was the first 
aggressor in the matter of assault and personal violence 
which occurred, the defendant is answerable for the same 
unless he had a right of re-entry, and was justified in law 
in evicting the plaintiff, and which in the event of no right 
of re-entry existing in an action of this kind must be taken 
as an aggravation of the re-entry and eviction. The 
question, therefore is, had the defendant a right of re-entry, 
and was he justified in law in evicting the plaintiff. 

The defendant says he had a right of re-entry, and of 
evicting the plaintiff on the following grounds: — 1. The 
plaintiff did not keep water in the barrels on the top of the 
mill. 2. The stove-pipe leading from the stove in the mill 
had a bad pipe, that is, a joint of the pipe had a hole in it, 
near where it passed through the ceiling, to which the 
plaintiff's attention was called but which he did not remedy. 
At last the defendant gave the plaintiff some sheet-iron, and 
wire with which to tie on the sheet-iron and thus mend the 
hole, which the plaintiff did. 8. The plaintiff allowed some 
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sacks to be on the boiler, and they caught fire and en- 
dangered the mill. The defendant remonstrated with the 
plaintiff, who said he knew nothing of it. It appeared that 
some one had been sleeping on the sacks, and that they 
had been carelessly thrown upon the boiler, and in this way 
had caught fire. This was in November. 4. The plaintiff 
allowed whiskey to be used in the mill. The defendant 
spoke to the plaintiff about it, who said it had been done 
without his knowledge. This was at the time Thomson 
was delivering the wheat for Sutherland. 5. The plaintiff 
never paid any rent ; or at all events he had not paid the 
full rent. 6. The plaintiff did not keep the mill in order, 
or in good repair ; he did not replace what he broke. 7. 
The plaintiff was making nothing of the mill. He had 
several persons doing something with the engine and 
machinery, but the mill in the meantime was doing nothing. 
Up to November it had ground only 850 bushels. The 
defendant was afraid the plaintiff and his men would 
destroy the mill. The defendant tried to arrange with the 
plaintiff to take charge of the mill himself, but did not 
succeed. The defendant had a contract with Sutherland, 
made with the concurrence of the plaintiff, to grind wheat 
for Sutherland, to the extent of 10,000 bushels ; a large 
portion of this wheat was delivered at the mill, and 
Sutherland was pressing for the grinding to be done, but 
almost nothing had been done to it, although it had been 
there for nearly a month. Hence the difficulty of the 
defendant. 

Under the circumstances already incidentally referred to, 
the defendant says he gave the notice of the Ist December 
and followed it up by taking possession on the 2nd Decem- 
ber, and putting out the plaintiff, and thus determining 
the lease. 

It must not be forgotten that however embarrassing 
might be the position of the defendant, and however great 
his loss, he cannot be justified in forcibly determining the 
demise, from anything that appears in evidence, at common 
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law, nor tinder the terms of the lease, except something 
transpired which, by express contract, worked a forfeiture 
and enabled the defendant to re-enter. If the defendant 
had a right of re-entry, it must be by the explicit, express, 
terms of the lease. Unfortunately, the Indenture of Lease 
is inartistically and irregularly drawn, but still it is quite 
intelligible and we must take it just as it is. It may be 
remarked that the law does not favour a forfeiture, and that 
it must clearly appear that the forfeiture attaches to the 
covenant, stipulation, or condition, the breach of which is 
complained of. 

1. From the evidence it does not clearly appear, whether 
the plaintiff kept water in the barrels on the platform on 
the top of the mill, when the water would not freeze, or 
not. However this may be, no forfeiture is attached to 
the breach of this covenant or condition. 

2. As to the stove-pipe, it must have been in the con- 
dition it was in when the demise was made, and, if the 
fault of any one, was as much that of the defendant as the 
plaintiff. No forfeiture could attach on that account. 

8. The complaint about the sacks catching on fire is 
folly explained in the evidence, and it is enough to say 
that no blame in this respect is directly chargeable to the 
plaintiff ; nor does it appear that any serious consequences 
were likely to be apprehended from this incident. All 
that can be said is that some sacks were scorched through 
the negligence or oversight of a subordinate. I do not 
think this a ground of forfeiture. 

4. Against the keeping and uiing of whiskey in the mills 
there is an express covenant, which runs thus : — " No 
intoxicating liquor of any kind shall be kept, used, or 
drank, in the building of the mills, or near the same, by 
the lessees, their employees, or any of them, or by any 
other person or persons whatsoever. The said mills shall 
be run by no person under the influence of liquor, and that 
under forfeitiure of this lease." 
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I think the forfeitare only attaches to the covenant that 
*' the said noiills shall be ran by no person nnder the influ- 
ence of liquor," and not to the preceding covenant as to the 
'' keeping, using, and drinking, intoxicating liquor." The 
words employed, and the order in which they are used, and 
their grammatical relation, seem necessarily to enforce 
this construction. ''The said mills shall be run by no 
person under the influence of liquor, and that under for- 
feiture of this lease/' There is no evidence that any one 
under the influence of liquor did, at any time, run the said 
mills. Neither is there any evidence that any intoxicating 
liquor was kept in or near the said mills, in any sense 
reasonably contemplated in the language employed in the 
preceding covenant, which I have cited in full. If the for- 
feiture clearly applied to the covenant to which the evidence 
on this point was directed, I should have great difficulty 
in saying that there was such a breach as to work a forfei- 
ture of « the lease. I incline to think there was not, 
and that on the evidence given I should so find the fact. 

5. There is no forfeiture for the non-payment of rent. 
I therefore do not go into an examination of the fact, 
whether or not any rent was overdue. I incline to think 
(leaving out of consideration the account current between 

I the parties disconnected with the rent) there was not 
much, if any, rent, strictly as rent, due on the 1st Deoem- 
her. However, as I have said, this is immaterial in this 
action ; except, perhaps, it might have some weight in the 
consideration of damages. 

6. I cannot say the evidence satisfies me that, at any 
time after the plaintiff took possession of the mill, and 
while he was in possession, the mill was not in as good a 
state of repair as when he took possession. Indeed, all 
the time he held it, I fail to discover any substantial dis- 
repair. 



[The learned Judge then read the evidence of one 
Gronkwright as to the state of repair.] 
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This is the only person skilled as a millwright (except 
Mr. TempletoD who had not seen the mill for three 
years) who was called to give evidence in the case ; and 
from his account of the state of the mill, and what he did 
to it, taken in connection with the evidence of the plaintiff 
and the defendant, and of Church and Prince, it is impos- 
aihle to say that, at any time during the holding of the 
plaintiff, or at the time the defendant evicted him, the mill 
was in a state of disrepair. I am disposed to think, from 
all the evidence, that it was, on the 2nd of Decemb'er, in a 
better state of repair than on the 22nd of July, when the 
term of the plaintiff commenced. On this, I refer to the 
evidence of Church and Prince. Prince says he put the 
eccentric right, cleaned out the boiler, put the pump right, 
and started the mill. It went all right, and had plenty of 
power, burning partly green wood. He says he ran the . 
engine about five week?. It went all the time all right — 
plenty of power — no difficulty. Now, from the 2nd of 
December, the time the defendant took possession, to the 
time Prince started the engine and the mill commenced 
running, barely a week intervened, and in that time we 
hear of no substantial repairs. True the defendant was 
there with men, as one of them says, *' pottering about "; 
bat we are not informed by any millwright, or any one else, 
of any substantial state of disrepair that was during that 
time amended. The plaintiff was bound under penalty of 
forfeiture to keep the mills in good repair. If he failed to 
do this, the right of re-entry in the defendant was complete. 
But if the defendant takes the responsibility of acting on 
this forfeiture, he must be prepared clearly to prove the 
want of repair. It suggests itself to one, that the proper 
and most obvious way to do this, would have been to have 
had the mill examined by a millwright, who might state 
the actual condition of the same, and, if any existed, might 
point out with certainty and particularity in what the 
disrepair consisted. I may say, I cannot now state in 
what respect the mill, on the 2nd December, was not in as 
good a state of repair as it was on the 22nd July. I there- 
fore have no hesitation in saying that, under a forfeiture 



46 OOMBEB Y. LEMAY. 

for breach of this covenant^ the re-entry of the defendant 
cannot be justified. 

The facts stated in the seventh ground are strong reasons 
for dissatisfaction on the part of the defendant at the man- 
agement of the mill by the plaintiff, and powerful induce- 
ments to lead the defendant to do what he did do ; and, 
perhaps, pecuniarily viewed, the gain of the act would 
justify the risk; and, from the standpoint of the defendant, 
surveying the representations made to him by the plaintiff 
and Campbell, and realizing their falsity, as well as what 
had been done by the plaintiff, and his management of the 
leasehold property for four and a half months, and the dark 
prospect for the future, with the heavy obligations he had 
incurred to Sutherland, and the loss of the earnings of a 
mill which cost him from $12,000 to $14,000 for a whole 
year, with the probable ruin of the same, (for so the facts in 
his mind presented the case to him), it is not surprising he 
did as he did, prepared to justify it in the law if he could, 
and if not, rather meet the law's penalty than suffer irre- 
parable loss for which he had no one of responsibility to 
whom he could, under the lease, look for indemnity ; but 
they afford no legal ground for the proceeding. The error 
of the defendant was in not having a proper lease, and in 
not having responsible lessees. I must there find that the 
defendant had in law no right of re-entry, and that his 
re-entry and removal of the plaintiff was a trespass, and 
that the personal violence, which accompanied the same, 
was in aggravation of the eviction ; for the defendant had 
no legal right on the premises for the purpose of evicting 
the plaintiff, and, therefore, no right to offer any resistance 
to the plaintiff in the plaintiff putting him off the premises 
if he came there with any such intent as ousting the plain- 
tiff. In law the plaintiff had a right to put out the defen- 
dant, and all acting in his aid, and, if they refused to go out, 
or resisted being gently removed, the plaintiff might use 
sufficient force to overcome force, and violence to repel vio- 
lence, and to put out and expel the intruders, and, so long 
as he kept within the means necessary to the end, he would 
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in law be justified, and the assailants would be responsible 
in law for the consequences. And among other punish- 
ments, they might, as the defendant might have been in 
this case, whether he had a right of re-entry or not, be 
indictable for " forcible entry " that is, '' taking possession 
with a high hand." I must, therefore, find a general ver- 
dict for the plaintiff. 

But it may not be inappropriate, as the question was 
raised on the argument, to state that, had the defendant 
established forfeiture, he, in this action, would have been 
entitled to a like general verdict. It is laid down that pos- 
session of land cannot be gained by an act of trespass, 
which has never been acquiesced in by the land owner. 
Every person who trespasses upon another man's land, and 
remains there tortiously may be expelled by main force (a). 
But if he has once gained a lawful possession, which is 
determined, and he then continues unlawfully to hold the 
land, the land owner is punishable for a forcible entry, if he 
enters with a strong hand to dispossess him (6). The ten- 
ant cannot maintain an action of trespass to the realty, in 
respect of the forcible entry ; for there is no trespass by 
the latter in entering on property which is his own, and on 
which he has a legal right to enter. Therefore, if a tenant 
of a dwelling-house holds over wrongfully, and the landlord 
enters and pulls down the house, or stops up the chimney, 
or takes off the roof, and the tenant brings an action against 
the landlord for trespassing on the land, it is an answer 
that the house was the defendant's house, and, therefore, 
that he entered and pulled it down, etc., (c). It has been laid 
down, by Parke, B., that where a breach of the peace is 
committed by a freeholder, who, in order to get into pos- 
session of his land, assaults a person wrongfully holding 
possession of it against his will, although the freeholder 
may be responsible in the shape of an indictment for a for- 
cible entry, he is not liable to the other party ; and that it 
is a perfectly good justification to say, that the plaintiff was 

(a) Browm v. Dawson^ 12 Ad. & £. 629. 

(b) Rex V. Wilson, 8 T. R. 361. 

(c) Burling v. Reed, ii Q. B. 904. 
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in possession of the land against the will of the defendant, 
who was owner, and that he entered upon it accordingly, 
though in so doing,* a breach of the peace was commit- 
ted {d). The case cited on the trial by counsel for the 
plaintiff, Kavanah v. Oudge (e), in no sense conflicts with 
the doctrine above laid down. I therefore repeat what 
I said on the trial, that a right of re-entry through for- 
feiture, pleaded and proved, would, in this case, be a 
complete answer to the plaintiff's action ; but that the 
defendant might, nevertheless, on public grounds, be 
indicted for forcible entry, even though he had a legal right 
of re-entry. The criminal law will not, in the case put, 
permit a man forcibly to assert his legal rights. But, I 
repeat, this has nothing to do with a civil action. In the 
latter case, the issue must be determined by the legal rights 
of the parties. 

I have now to determine the amount of damages. Under 
the evidence I find myself in this matter involved in very 
great embarrassment. I am really at a loss to decide whe- 
ther the plaintiff, by being put out of possession, and hav- 
ing his term put an end to, has sustained loss and damage 
or made an absolute gain. No doubt for the time he occu- 
pied he made a manifest loss, if he ever pays the debts and 
liabilities which he incurred, very few of which, as appears 
from the evidence, he has yet paid. I have two sources to 
look to in coming to a conclusion on this subject — what the 
plaintiff made during the four and a half months he had 
the mill, and the position of his affairs at that time, and 
the statement of the plaintiff as to the profits he would 
make during the residue of his term. I have already inti- 
mated what bearing the occupation by the plaintiff of the 
mill has upon the question. The profits, or results of the 
occupancy by the plaintiff, for the residue of the term, in so 
far as the direct evidence is concerned, depend entirely on 
the unsupported and unreasoned statement of the plaintiff. 
I cannot, under the evidence, by any means adopt the con- 

{d} Harvey v. Brydges, 14 M. & W. 437 ; Davis v. Burrell, 10 C. B. 822 ; 
Jones V. Chapman, 2 Ex. 803 ; Pollen v. Brewer, 7 C. B. N. S. 371 ; Latu 
V. Dixon, 3 C. B. 776. 

(e) 7 Man. & Gr. 3x6. 
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elusion of the plaintiff. The eviction took place on the 2nd 
I>ecember, and the action is brought on the 11th January 
following. Strictly speaking, therefore, the damages are 
limited within one month and eight days, for no damages 
can be recovered in this action subsequent to the commence- 
ment of the action. From the evidence it would appear 
that the plaintiff, I cannot say paid, but incurred, liabilities 
in what may be assumed to be permanent and necessary 
repairs, as dressing and facing the stones, adjusting the 
gearing, filling in about the boiler, repairing the engine, etc., 
from $165 to $200. No doubt he incurred larger liabilities 
about the null, but one cannot see wherein it benefitted the 
mill. He owes the defendant in matters connected with his 
occupancy of the mill for rent, wood, store account, etc., 
probably about $200. That cannot, of course, form an 
item in the decision of this case, although it cannot be alto- 
gether overlooked in the question of damages. Were it not 
for the unlawful eviction of the plaintiff, and confining my- 
self exclusively to the facts in evidence, excluding opinions 
and conjectures, I should have great difficulty in saying the 
plaintiff sustained any damage by quitting possession of 
the leasehold premises; much greater difficulty than in 
saying he was thereby the gainer, especially as, from the 
failure of the wheat crop, but little gristing could be fairly 
counted upon ; but 1 cannot forget that the plaintiff was 
illegally and forcibly evicted, and that it was accompanied 
with personal violence, which happily, was attended with no 
very serious consequences, but which might have resulted 
in serious bodily harm, or loss of life; for the plaintiff 
might have lawfully used sufficient force and violence neces- 
sary to maintain his lawful possession against the defendant, 
though it might have eventuated in loss of life. For it is 
a rule of law that every person may lawfully use force suffi- 
cient to maintain his lawful possession against all intruders, 
especially against those who seek unlawfully to dispossess 
him. I therefore find the damages of the plaintiff to be 
$200 on condition that the plaintiff, by deed, surrender to 
the defendant the residue of the term created by the lease, 
otherwise, I find the damages to be $60. 

4 M. R. 
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HILABT TERM, 1876. 



BREDEN V. LYON et aL 

Company — Subscription — Action to recover amount paid — Liability of 

promoters. 

The plaintiff sabscribed for stock on the terms of a letter written to him 
by the secretary of a committee of promoters of a projected company, 
and paid half the amonnt of his subscription. The money was for> 
warded by the committee to the incorporators of the company, which 
was incorporated under the laws of Mmnesota. No stock having been 
allotted to the plaintiff, he brought an action against the committee for 
the amount paid, declaring upon the common indebitatus counts. A 
nonsuit was entered at the trial. 

Held, Wood, C.J., dissenting, that the nonsuit was right. 

Deolabation : — Common Comits. 

Pleas : — Never indebted, and Payment. 

The facts, as appeared from the evidence, were briefly 
these: — Daring the winter of 1874-5, certain persons 
residing in the State of Minnesota, and certain merchants 
residing in Winnipeg, entered into the undertaking of 
building steamboats and barges, to establish and work a 
transportation line on the Bed Biver between Morehead 
and Winnipeg, to be called The Merchants' International 
Steamboat Line. Stock was subscribed in Winnipeg by 
those interested. A committee was appointed in Manitoba 
by the subscribers to stock, to organize and promote the 
Company, and raise money. The parties composing the 
committee were the defendants in this suit. The com- 
mittee was appointed on the 6th of January, 1875. There 
were present at the meeting, Bobert Strang, Messrs. 
Bannatyne, Taylor, John Breden, Jr., Sutherland, Douglas, 
Ashdown, and Gerrie. Mr. Lyon was appointed chair- 
man, and Mr. Taylor, secretary. Mr. Gerrie moved, and 
Mr. John Breden, Jr., seconded a resolution to the follow- 
ing effect: — "That a committee consisting of Messrs. 
Lyon, Bannatyne, and Ashdown be appointed to complete 
arrangements monetary or otherwise." This was carried. 
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The committee met on the 8th January, two days 
afterwards, at which a resolution was passed appointing 
Mr. Bobert Strang, secretary. That resolution was to the 
following effect : — ** We do hereby give him (the secretary) 
full power to act in our behalf in the carrying out of this 
International Steamboat Scheme." 

These minutes were signed by Mr. Lyon, as chairman, 
and by Mr. Robert Strang, as secretary. 

It further appeared that, on the 28rd of January, 1875, 
John Breden, Jr., of Winnipeg, the plaintiff's son, and his 
agent at Winnipeg, obtained from Mr. Bobert Strang, the 
following writing : — 

" Winnipeg, 23rd January, 1876. 
** Mr. John Breden, 

" Deab Sib, — The committee have agreed to accept the ' 
three thousand dollars on terms proposed Jby you, namely 
to take subscription for that amount to the Merchants' 
International Steamboat Line, and to grant stock therefor, 
at $100 per share, and also to guarantee interest at the 
rate of 12 per cent, per annum, on said subscription, with 
whatever surplus over and above 12 per cent, which the 
profits of said company realize. 

** I am yours, etc. 
"Bobert Strang, Secretary of Committee." 

The John Breden to whom this was addressed, was the 
plaintiff who resided at Kingston, in Ontario. On the 4th 
of the following February, John Breden, Jr., of Winnipeg, 
obtained from Mr. Strang a receipt in the following 
terms : — 

" Winnipeg, 4th February, 1876. 
" $1,600. 

" Beceived from Mr. John Breden, fifteen hundred dollars, 
on account of subscription; to Merchants' International 
Steamboat Line. 

" Bobert Strang, Secretary of Committee." 
4a M. B. 
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The moneys so received were afterwards paid over, 
with other moneys, to the Minnesota incorporators. At 
this time, the proposed company was not incorporated, bat 
subsequently it was incorporated under the laws of Minne- 
sota. 

The action was brought by Mr. John Breden, the father 
of John Breden, Jr., of Winnipeg, for whom it was claimed 
the latter was merely acting as agent, to recover from the 
defendants, William H. Lyon, James H. Ashdown, and 
Andrew G. B. Bannatyne, the sum of $1,500, on the 
ground that they were personally liable therefor. 

The action was tried before McEeagney, J., without a 
jury, at the February Assizes, 1876, and a nonsuit was 
entered, with leave to the plaintiff tp move to set aside the 
nonsuit. 

In this term a Bule Nisi was granted to set aside the 
nonsuit and for a new trial. 

McKeagney, J. — The declaration contains nothing more 
than the common counts. 

Under these pleadings, and in view of the facts estab- 
lished by the evidence, I thought at the trial that the 
plaintiff ought to become nonsuit, and I still adhere to that 
opinion. I think it would be premature to offer any 
opinion as to whether the defendants are, or are not, bound 
by the act of their secretary, Mr. Strang, on his special 
undertaking of the 23rd of January, 1876, and on the 
faith of which it is contended that the $1,500 was paid to 
Mr. Strang ; the more so, as it will be open to the plaintiff, if 
BO advised, to bring a fresh action upon that instrument ; 
but as it has not been declared upon in this action, it is 
unnecessary to consider it now, either in its moral or legal 
aspects. 

I therefore think the nonsuit was right. 

Betournay, J.— From the evidence it appears that at 
the first meeting John Breden, Jr., subscribed $600. 
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« 

Some time later we find an agreement signed by Strang 
accepting a further subscription of (3,000 to the same 
object by Breden ; $1,500 were paid down, and a receipt 
given. Up to that time no one suspected that such sub- 
scription was from the plaintiff, but all thought it was that 
of John Breden, Jr., as he had stated that he wanted to put 
that much more in the concern. The receipt for that 
money is given to himself. If he acted as agent for his 
father, the plaintiff, he did not disclose him to them, but 
accepted the receipt. As soon as the company got their 
legal existence, the moneys were immediately paid over to 
the incorporators. In all instances moneys were paid over 
as soon as received. 

John Breden, Jr., in his evidence says he sent that receipt 
to the plaintiff, but got it back enclosed in a letter. It is 
to be regretted that Mr. Breden, being contradicted by 
Strang and Ashdown, as to the fact that the subscription 
of $8,000 was that of the plaintiff, and not his own, should 
have lost one or two letters from the plaintiff, which would 
have corroborated bis evidence. One of these letters con- 
tained the receipt. He kept that paper, but lost the letter. 

Ashdown denies positively the conversation alleged by 
Breden, as to subscription of the plaintiff. The weight of 
evidence is on the defendant's side. 

As the evidence goes, I am of opinion that the learned 
Judge acted properly in nonsuiting the plaintiff. 

Wood, C. J. — From the evidence reported by the learned 
Judge, it appears the plaintiff resides in Kingston, in 
Ontario ; but his son of the same name, and in this matter 
his agent, resides at Winnipeg. It appears that John 
Breden, Jr., on his own account, subscribed for $500 in the 
stock of the concern. Who else subscribed, except the 
plaintiff, does not appear; but I infer that many did sub- 
scribe. The committee appointed as their secretary, 
Robert Strang, on the 8th January, 1875, to whom by 
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resolution they gave extraordinary powers. It farther 
appears, from the statement of John Breden, Jr., that he 
was solicited by the defendants to procure his friends at a 
distance to subscribe for stock in the undertaking ; and 
being himself anxious to promote tbe enterprise, he did so, 
and as a consequence he got his father, the plaintiff, to 
agree to take $3,000 in the stock on the agreement with 
the committee of 23rd January, 1875, which appeared in 
evidence. 

As I understand it, it was admitted that this proposition, 
although signed by the secretary, was in fact the proposition 
of the committee, the defendants ; and that the secretary, 
Mr. Strang, signed and delivered it to John Breden, Jr., 
on their authority, and by their direction, in pursu- 
ance, as may be gathered from its tenor, of previous 
negotiations on the subject to which it relates. From the 
evidence it appears that John Breften, Jr., had communi- 
cated this proposition to the plaintiff, who accepted it, and 
in pursuance thereof, on the 4th February, 1875, paid to 
the defendants $1,500, for which the receipt of 4th Feb- 
ruary, 1875, was given. 

It appears that this money, along with other moneys, 
was paid over, as it is said, to the incorporators of the 
undertaking in the United States. It may be remarked 
that it is asserted that, at the time this money was paid to 
the defendants, the Merchants' International Steamboat 
Line had not become incorporated, but that it subsequently 
became incorporated under the laws of Minnesota. It 
does not appear tliat the plaintiff paid the balance of the 
$3,000; and for its non-payment no reason is suggested. 
John Breden, Jr., says that he has demanded stock for the 
plaintiff, for the $1,500, but none has been given ; and I 
cannot make out from the notes of the evidence that any 
excuse or reason was given for withholding it. It does not 
appear that any interest or dividends have been paid to the 
plaintiff on account of the $1,500. 
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Under the facts as I have substantially stated them, as 
I gather them from the learned Judge's notes, the learned 
Judge nonsuited the plaintiff. 

I do not think it advisable, in the present state of the 
inTestigation, to make any comments or remarks which 
might embarrass a more thorough examination into the sub- 
ject matter of this action, or might prejudice either party. 
But I think a case was made out by the plaintiff which ought 
to have been met by the defendants. They received from 
the plaintiff $1,600, on the terms of a special agreement. 
They must, in some way, answer for that $1,500 more 
satisfactorily than is done by the facts elicited in the 
plaintiff's case. I say nothing of the pleadings, as no 
question in respect of them was raised on the trial. It will 
be for the parties to look to these. I think the nonsuit 
should be set aside and a new trial granted between the 
parties without costs. 

Rule discharged. 



4b M. B. 
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CLARKE T. THE MAYOR and COUNCIL of thk Crrr of 

WINNIPEG. 

Contract — Breach — Part performance — Right to recover — Quantum meruit — 

Pleading, 

The plaintiff agreed with the defendants to excavate and curb six water 
tanks, payment to be made weekly to the extent of fifty per cent, of the 
value of the work done, on estimates to be made by the defendants' 
engineer. The weekly payments having fallen in arrear, the plaintiff 
stopped work, and the defendants, taking the material and tools left by 
him, completed it at their own expense. 

Heldt McKeagney, J., dissenting, that the plaintiff was not entitled to recover 
anything, either on a special count on the agreement, or on the common 
counts, though he might recover damages m trespass or trover for the 
material and tools used by the defendants. 

Per Wood, C.J. Where a special agreement is substantially performed, 
though not m the exact terms thereof, the plaintiff may recover on the 
common counts; but not where there is a condition which he must 
comply with before recovery, and no new contract can be implied. 

This was an action on an agreement made between the 
plaintiff and the defendants for the excavating of six water 
tanks. 

The first count of the declaration. was upon the agree- 
ment set out below, alleging that the plaintiff commenced 
and partly performed the work on the terms of the agree- 
ment, and was always ready and willing to do and complete 
the whole of the work according to the agreement, yet the 
defendants did not pay the plaintiff weekly and every week, 
as the work was proceeded with, estimates thereon at the 
rate of fifty per centum of the contract price for the work, 
nor did they furnish estimates of the work so done by him, 
nor would they permit the plaintiff to proceed with or 
complete the work, but wrongfully discharged him and pre- 
vented him from doing and completing the same, whereby 
the plaintiff was unable to proceed properly with the work, 
and lost the price of the work done by him, and the profits 
which would otherwise have accrued to him from the 
completion of the work. 
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Second cotinti Common Ooimt's. 

Third connt, Trespass to goods. 

Fourth comit, Trover. 

Fleas, Non assumpsit, Not guilty. Never indebted, Pay- 
ment. The pleas were pleaded generally to the whole 
declaration. 

Issue. 

The contract pleaded in the first count was as follows : — 

''The said party of the first part (plaintiff), for and in 
consideration of the sum of one dollar per cubic yard, to be 
paid to him by the said parties of the second part, doth for 
himself, his heirs, executors and administrators, covenant 
and agree with the said parties of the second part, that he 
the said party of the first part, shall and will well and truly 
do and perform, in a good and workmanlike manner, and 
supply and provide all the materials, workmen, tools and 
implements required and necessary, for the performance of 
the same, (and) excavate and curb in a safe and proper 
manner, and keep the same in a fit condition for the builder 
to put in the tanks, all the excavation for six tanks, as let 
by auction, and more particularly described in the specifi- 
cation read at the same time, and which is hereto annexed, 
in the several places, within the time and in accordance 
with the said specification. It is hereby covenanted and 
agreed between the said parties hereto, that the said 
specification hereunto annexed shall be read and shall be 
considered as forming a part of this agreement. And the 
said parties of the second part, upon the completion of, 
and for the said materials, work and labour, shall and will 
pay unto the said party of the first part the before-men- 
tioned sum. In witness," etc. 

The specifications were as follows : — 

'' Conditions and specification for the excavating of six 
tanks. Contract to be completed by the first day of 
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November, 1874. The depth of the excavation to be about 
seventeen feet. The diameter of the excavation to be 
twenty-five feet. The earth to be cast back folly five feet 
from tbe edge of the holes. The contractor to do all pump- 
ing of water, and famish all materials for the curbing, tools, 
implements, and labour, for the due completion of the 
work. The contractor to curb the excavations in a safe and 
proper manner, and leave them in a fit state to allow of 
the construction of the tanks. Payments to be made 
weekly, at the rate of fifty per cent, on the amotmt of work 
executed, and the balance of the cost of each tank on the 
completion of the same. The contractor to provide security 
to the amount of six hundred dollars for the due fulfilment 
of the work." 

It appeared in evidence on the trial that the plaintiff 
commenced the work embraced in the contract in the latter 
part of the month of September, 1874. The design was 
to have these tanks, which were to be situated in the most 
suitable places throughout the city, ready to be filled with 
water for extinguishing fires, with as little delay as possible, 
and especially before the cold weather would set in, t. e.^ 
about, or soon after the first of November. In a public 
point of view it appeared to be of importance that these 
tanks should be constructed and filled with water, ready to 
supply fire engines with water without any unnecessary 
delay, and in any event before the winter weather should 
render their construction and filling with water impossible. 
The question of time, therefore, seemed to be a material 
element in the contract. The plaintiff continued the work 
till the latter part of October, when, as he alleged, through 
want of his weekly estimates not being made and paid, he 
could not pay his men, and he was obliged to stop work. 
He claimed that he had, and left, on the work, material 
and implements of the value of $847.26, which the defen- 
dants took when he stopped the work. He further claimed 
that when he stopped the work he had excavated, and was 
entitled to be paid for, 1,300 yards of earth, on vdiich he 
admitted he had been paid $618.00. 
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The defendants then took the work themselves and 
completed it, and took possession of, and used for the 
completion of the same, the material, tools, and imple- 
ments, of the plaintiff. They proved that the completion 
of the work cost them $1,744.30. And they stated the 
account as follows : — 

Cash paid the plaintiff on account of 

contract, $618 00 

Paid for completion of same, - - 1,744 80 

$2,362 80 

By materials, implements, etc., - - $191 80 
By contract price of the work, - - 1,864 00 

$2,045 80 



$816 50 



The trial took place before McKeagney, J., without a 
jury, at the February Assizes, 1876, and the learned Judge 
found a verdict for the plaintiff, and assessed the damages 
at $598.50. 

In Hilary Term, 1876, a Bule NiH wa8 granted to set 
aside the verdict, and for a new trial, on the ground that 
the verdict was contrary to law and evidence, and the 
weight of evidence. 

In this term McKenzie showed cause, and Biggs sup- 
ported the rule. 

Wood, C. J. — ^It is important to know for what, and on 
what ground, the plaintiff can recover at all. It is admitted 
he had not performed his part of the special contract. In 
the first count of the declaration he sets up the special 
contract, and excuses himself for non-performance, first, 
on the ground of failure of the defendants to make him 
weekly payments, to do which by the defendants he 
assumes to be a condition precedent to his obligation to 
perform the contract on his part, and the non-fulfilment of 
which by the defendants excuses him from the non-per- 
formance of the contract on his part ; and, secondly, on 
the ground that he was, while in the execution of the 
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contract on bis part, discharged from and wrongfully 
prevented by tbe defendants from proceeding witb and 
completing tbe same. And by reason tbereof be claims 
damages. Tbe only answer tbe defendants make to this 
count is that they did not promise as alleged ; for I do not 
see any other plea on tbe record applicable to this count ; 
and on this plea tbe plaintiff joins issue. It will be 
observed that, as tbe record stands, tbe averment of the 
excuses of tbe plaintiff for non-performance of tbe contract 
ure admitted, although on tbe trial it appears not to have 
been observed either by tbe counsel on either side or by 
tbe learned Judge. There should have been a plea spe- 
cially traversing this averment. Assuming such a plea to 
be upon tbe record, and that tbe issue should be found for 
tbe plaintiff, although from the documentary evidence put 
in one cannot see bow it could be so found, what damages 
does tbe evidence show that tbe plaintiff sustained ? For it 
must not be forgotten that all be claims to recover, or can 
recover, under this count, is tbe damage he sustained by 
not being paid promptly tbe weekly estimates, and being 
thereby compelled to stop tbe work. Tbe evidence shows 
it cost tbe defendants $1,744.30 to complete work left 
unfinished by the plaintiff ; while tbe whole contract price 
was only $1,854, of which tbe plaintiff had already been 
paid $618, leaving only $1,236 witb which to do that 
which actually cost $1,744.30. It would therefore seem 
tbe plaintiff could recover nothing under tbe first count. 

There may be cases where the contract is substantially 
performed, although not in the terms of tbe special con- 
tract as to manner and time, that a plaintiff may recover 
on tbe common counts as for work and labour, or, as it is 
called, on a quantum meruit. This question has been much 
discussed in a number of cases which I have examined. I 
refer to several (a). But in such cases the recovery 
must be based upon facts which amount to tbe mutual 
abandonment of tbe special contract, or on evidence whence 

{a) Lucas v. Godwin, 3 Bing. N.C. 737 ; Munro v. Butt, 8 El. & Bl. 738 ; 
Cutter V. Powell, 6 T. R. 320 ; 2 Sm. L. C. i. 
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a contract may be implied as arising in law or expressly 
made in fact. I do not mean to say that where a contract 
has been performed under a special contract, a plaintiff 
may not recover the stipulated price therefor under the 
common counts ; but if the special contract contains any 
special provision which must be complied with before reco- 
very is to be had, and no new or implied contract can be 
established, the plaintiff cannot recover under the common 
counts. It is therefore clear the plaintiff in this action 
could not recover anything under the general counts of his 
declaration. I suppose I must assume that to the common 
counts the defendants plead never indebted, although there 
is nothing on the record to show to what portion of the 
declaration it is intended to be pleaded. 

The two remaining counts of the declaration are trespass 
and trover, for certain material and implements left by the 
plaintiff on the work, and taken possession of and used by 
the defendants in completing the work which the plaintiff 
had contracted to perform. The plaintiff values these at 
$847.25, but the engineer of the defendants at $191.80. 
As I understand it, although I am not quite sure I am cor- 
rect, the materials suitable for the purpose were, in so far 
as they could be, used in the work, whereby, to the extent of 
their value, the cost of the completion of the work was 
diminished ; and that the tools were used in executing 
the work, and that after its completion they were of little 
value. On these two counts I think the plaintiff entitled 
to succeed for the reasonable value of any material and 
implements not so wrought into the work as to form part 
of it, and not estimated upon at the time the defendants 
assumed and entered upon the completion of the work. I 
can see no other count in the declaration on which the 
plaintiff is entitled to recover, and on these, certainly a 
much less sum than the verdict rendered. I think, there- 
fore, the rule for a new trial should be made absolute on 
payment of costs. The defendants are at liberty to amend 
their pleadings. 
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McILeagnet, J. — This is a Rule Nisi to show cause why 
the verdiot obtained by the plaintiff in this cause should 
not be set aside, and a new trial granted, on the ground 
that the verdict is against law and evidence, etc. 

The declaration in this case sets out a special agreement, 
whereby plaintiff was to excavate and curb six water tanks, 
twenty-five feet in diameter and seventeen feet deep, for 
one dollar per cubic yard, the work to be completed on or 
before 1st November, 1874. 

The defendants were bound by the contract to pay the 
plaintiff weekly estimates, at the rate of fifty per cent, on 
the work done in ^ach week. 

The plaintiff in his evidence stated that he completed 
two of the tanks, but that, failing to obtain money from the 
defendants in terms of the agreement wherewith to pay his 
men, they left him and he became powerless to carry on 
the work. 

He says, " I got the statements countersigned and pre- 
sented them to the City Chamberlain, whose duty it was .to 
make payments, and he said, 'I have not a dollar.' At 
the end of the third week, when I could not pay my men, 
it had a very great effect on the work ; some of the men 
refused to work altogether, and some left the work. The 
sub-contractors threw up the work about the fourth week aa 
I had not money to pay them." 

Archibald Wright, to a great extent, corroborates the 
plaintiff's evidence on this point. He says, " I was chair- 
man of the Fire and Water Committee in 1874. I was the 
party who executed the contract referred to in this cause. 
The plaintiff complained that he could not get estimates from 
the City Engineer. He complained twice, as I remember. 
About the time of the first payments, plaintiff complained 
to me that he could not get paid on presenting his certificates. 
1 did not investigate the truth of his complaint. I was 
aware of the situation, and knew it would be only temporaiy. 
The financial position of the corporation was such that we 
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had raised money that summer on notes, nntil the taxes 
would be paid. The tank opposite the Free Press Office 
was finished and accepted." 

This case was tried by me (without a jury) in February 
last, and in construing the agreement, I came to the 
conclusion that the plaintiff's obligation to proceed with 
the work, was made dependent on his receiving the weekly 
payments stipulated to be paid to him by the defendants. 

I considered thai both parties to the contract must have 
understood it to mean, that the sinking of the tanks could 
not be proceeded with, unless the payments referred to in 
the agreement were made with punctuality. Such was the 
construction I put on the agreement. 

Then, the next question for me to consider, was one of 
fact. Have the defendants failed in making the weekly 
payments, either as regards the amount of money to be 
paid, or as regards the time of making such payments ? 
I came to the conclusion from the evidence, that the 
defendants had failed in making the payments in terms of 
the agreement, and that the plaintiff ought not to be held 
responsible under it. 

Then, the next question to be considered, was, how much 
is the plaintiff reasonably entitled to receive from the 
defendants, for the services and materials which he ren- 
dered and furnished them ? I then made up my verdict on 
a qtumtum meruit and thought the plaintiff entitled to 
recover $593.60. 

I still adhere to this opinion, and therefore think the 
Bnle ought to be discharged. 

Betoubnat, J., concurred with the Chief Justice. 

RtUe absolute for a new trial on payment of costs. 
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MICHAELMAS TERM, 1876. 



BOUCHETTE v. ANDERSON. 

Principal and Agini — Master and Servant — Powers of Agent or Servant — 

Acquiescence — Estoppel, 

The plaintiff bailed a horse to the defendant to be returned to him at a 
certain time. Before the time elapsed, the defendant, not requiring the 
horse any (onger, returned it to H. who was in the plaintiff's employment 
both at the time of the bailment and return, and who told the defendant 
that the plaintiff had sent him for the horse. H. was known to the 
defendant, and to others generally, as being in the employment of Uie 
plaintiff as a general manager of his business. In trover for the horse. 

Held, that the delivery to H. was a good delivery to the plaintiff. 

About two months after the return of the horse the defendant met the 
plaintiff and told him that he had delivered it to H. The plaintiff neither 
approved nor disapproved of this. Three years afterwards this action 
was brought. 

Held, that the plaintiff was estopped by his conduct from complaining of 
the delivery to H. 

Tboveb for a horse. 

The plaintiff was a surveyor, carrying on a survey near 
Portage La Prairie, and had in his employ several persons. 
Hugle was his head chain-man, and was generally known 
as his manager. He ordered supplies in the plaintiff's 
name, and at times he signed orders for him which were 
subsequently ratified by the plaintiff. 

The defendant, being in need of a horse for the winter, 
agreed with the plaintiff that the plaintiff should let him 
have one of his horses for the winter, the defendant merely 
keeping the horse for the use of him. The horse was 
delivered to the defendant in December, 1872, and in Jan- 
uary, 1878, the defendant not being in need of the horse any 
longer delivered him to Hugle who came to the defendant's 
place for the horse and said that he had authority to receive 
him for the plaintiff. Hugle left the plaintiff's employment 
in the month of March following ; and in the same month 
the defendant told the plaintiff that he had delivered the 
horse to Hugle for him, the plaintiff, but the plaintiff neither 
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approved nor disapproved of this. Three years elapsed, 
daring which time Hugle died, and the plaintiff brought this 
action. 

The case was tried before Betournay, J., without a jury, 
at the October Assizes of 1876. 

The substance of the evidence was as follows : — 

The Plaintiff said " I know the defendant and met him in 
1872 ; we were talking about horses. I agreed to let him 
have one of my horses which I delivered to him in Novem- 
ber. He was to have the use of the horse during the winter 
time, and was not to re-deliver him to any one but to myself 
or order in the following spring ; since then I have never 
seen the horse. The first time I saw the defendant after- 
wards was in the following June. I asked him for my horse* 
He answered me, he had delivered him to Mr. Hugle." 

Cross- examined : — '^ I had at that same time Hugle in 
my employ, and I had had him so for a year and a half. He 
was my head chain-man. He was my agent generally on 
orders. He was also my book-keeper. It was generally 
known he was in my employment. In the January follow- 
ing he was in my employment. Hugle left my employ- 
ment in the March following. I think he signed one or two 
orders in my name, for doing which I reprimanded him. I 
recognized those orders and paid them." 

Re-examined: — ''I never authorized Hugle to get that 
horse. In March, it was Mr. Marsden told me Hugle had 
got the horse. Marsden was one of my employees." 

Edward Marsden said, ''In 1872 in the fall I was work- 
ing for the plaintiff. I know the defendant. I was present 
when a horse was delivered by the plaintiff to the defendant. 
The conditions were that the defendant was to have the use 
of the horse till spring following. The defendant took the 
horse away. I remained in the plaintiff's employ about a 
year after that, but I never saw the horse again." 

5 M. B. 
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Cross-examined : — ''Daring that winter I came to Portage 
La Prairie two or three times with Hogle on the plaintifTs 
business. Another time we came for supplies. In March, 
1878, 1 went to the defendant's with Hugle. We used to 
complete the field books there." 

For the defence, John Anderson, the defendant, said, ** I 
remember I got a horse from the plaintiff in the fall of 
1872, on my way from Westburne to Fort Garry. I stopped 
at Portage La Prairie. I there heard that the plaintiff 
had a horse which he would lend for the wintering, and 
I went to see the plaintiff, and I told him I would be very 
glad to have a horse to keep over all winter, but I would 
not be responsible for the horse in any way ; but that the 
plaintiff might get him back any time he would send for it. 
I was only to have one of the horses for his food. The next 
morning I went to the plaintiff's camp, fifteen miles away. 
I got the horse. The next day I came back on my way 
to Winnipeg with it. On my way back I met the plaintiff 
and told him his horse was good for nothing. I then 
exchanged horses and took the other one. I got the horse 
on 6th December, 1872. I went to the plaintiff's camp to 
make the exchange for the horse in question, about the 
middle of the same month. I delivered up the horse either 
on the 12th or 18th of January, 1878, to one Hugle, the 
plaintiff^s head man, who said that the plaintiff had sent him 
for the horse. I had written to the plaintiff from West- 
burne that the horse was no use to me. That letter was 
written in the latter part of December or the beginning of 
January. Some eight or ten days after the letter was sent, 
Hugle, whom I knew in the plaintiff's employ, came for the 
horse. I delivered it to him. Hugle was known generally 
to attend to the plaintiff's business, to write letters, and 
sign orders in his name. Since then plaintiff has never 
asked me for the horse, although I have met him several 
times. I always expected everything was right." 

Cross-examined : — " I swear Hugle was in the camp when 
I exchanged horses." 
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Joseph Ryan, said, '' I know the plaintiff and the defen- 
dant, and I knew them in the fall of 1872 and the begin- 
ning of 1878. I reside at Portage La Prarie where I then 
resided. Daring the time I speak of the plaintiff was engaged 
surveying West of the Portage, and I had the opportunity 
of seeing, and did see, him and his party often. I knew 
from the plaintiff that Hugle was his chief manager, and 
also one Marsden. It was generally understood that Hugle 
and Marsden were his managers, and that they ordered 
i^hat was necessary for the men. I remember January, 
1878. During that winter either Hugle or Marsden came 
frequently to the Portage on the plaintiff's business. I 
knew the plaintiff owned two horses. I knew the defen- 
dant got a horse from the plaintiff, either in December or 
January.'* 

Cross-examined : — ''I know that the plaintiff has paid off 
the bills run by Hugle." 

The Plaintiff dJiA Marsden in reply contradicted the defen- 
dant's witnesses in some minor parts. 

Charles Mair and Edward Mair gave evidence of the 
general agency of Hugle, and his employment by the plain- 
tiff in a general way as his seiTant. Upon this evidence 
the learned Judge entered a verdict for the defendant, with ' 
leave to the plaintiff to move to set aside the verdict, and 
enter a verdict for the plaintiff, if the Court should be 
of opinion that, on the evidence, the plaintiff was entitled 
to recover. 

In this term Thibeavdeau obtained a Eule Nisi, pursuant 
to the leave reserved, to set aside the verdict and enter a 
verdit for the plaintiff. 

Bain showed cause, and Thibeavdeau supported the rule. 

Wood, G.J. — The first question is, had Hugle such agency, 
or such general and extended powers of agency, as would 
enable him to do any act affecting the plaintiff's interest. 
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BO as to bind the plaintiff? This is not a question of 
law, but one of fact; and must be determined from the 
evidence given on the trial. It is not usual that such ex- 
tended powers are conferred upon any one in the position 
of.Hugle, especially when the principal is present with the 
agent, and professes to maintain the control and super- 
vision of his affairs, however incapacitated he may at times 
be ; and it would be dangerous, except, from the clearest 
evidence, to hold that any agent is clothed with such 
unlimited power. 

An agent is a substitute or deputy ; and the relation of 
principal and agent takes place whenever one person 
authorizes another to do acts, or make engagements in his 
name. In all cases where a man has power as owner, or in 
his own right, to do any thing, he may do it by another ; 
but a bare authority can only be executed by the person to 
whom it is given. The authority of an agent is created 
either by deed, by simple writing, by parol, or by mere 
employment, according to the capacity of the parties or the 
nature of the act to be done. Agency is said to be general 
or special, with reference to its object, that is, according as 
it is confined to a single act, or is extended to all acts con- 
nected with a particular employment. With reference to 
the manner of its execution, it is either limited or unlimited, 
that is, the agent is bound by precise instructions, or is left 
to pursue his own discretion. The distinction between a 
general and a limited authority is pointed out by Lord 
EUenborough in Whitehead yr.Tuckett {a). 

An agent's authority is to be so construed as to include 
all necessary or usual means of executing it with effect. 

A principal is often bound by the acts of his agent, 
though contrary to the agent's instructions. This depends 
upon whether the agent be a general or a special agent. A 
general agent is one put in the place of his principal to 

{a) 15 East 400. 
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transact all business of a particular kind ; as to buy and 
sell certain wares, to negotiate certain contracts, and the 
like. An authority of this kind empowers the agent to 
bind his employer by all acts within the scope of his 
authority ; and that power cannot be limited by any private 
order or direction, not known to the party dealing with the 
agent. But a special agent, who is employed about one 
specific act, or certain specific acts only, does not bind his 
employer unless his authority be strictly pursued ; for it 
is the business of the party dealing with the agent to 
examine his authority ; and therefore, if there be any 
qualification or express condition annexed to the commis- 
sion, it must be observed, otherwise the principal will be 
discharged. This may be illustrated thus : — If a person 
keeping a livery stable intrust his servant with a horse to 
sell, and direct him not to warrant, and the servant, never- 
theless, do warrant the horse, the master will still be liable 
on the warranty, because the servant was acting within 
the general scope of his authority, and the public cannot 
be supposed to be cognizant of any private conversation 
between the master and his servant ; but if the owner of a 
horse send a stranger to a fair, with express directions not 
to warrant the horse, and he do warrant it, the purchaser 
can only have recourse to the person actually selling the 
horse, and the owner is not liable on the warranty. So far 
as concerns the rights of strangers, who deal with an 
agent without notice of any particular restriction placed 
on his powers, a general agent shall be presumed to have 
authority for what he does, provided it falls within the 
limits ordinarily belonging to the kind of employment he 
exercises, and this, though in fact he may be violating the 
direction privately given to him in the particular case by 
his employer ; but the power of a special agent is strictly 
bounded by the authority he has actually received ; so that 
a stranger who deals with him has no right to consider his 
acts binding on his employer, if it should turn out that the 
instructions of the latter have been exceeded (6). 

(b) Trueman v. Loder, ii Ad. & E. 593. 
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In the present case the anthority of Hugle to act for the 
plaintiff was conferred upon him verbally, or rather by the 
relation which subsisted between the plaintiff and Hagle 
as employer and employee, arising from the nature of the 
employment, or the relation of master and servant. The 
plaintiff himself says that Hugle was his head chain bearer ; 
and, from the evidence of Marsden, Mair and Ryan, it is 
quite clear that the plaintiff did accredit the acts of Hugle 
to a large extent, in all matters relating to the survey in 
which he was engaged ; so much so, that he was called his 
manager. It seems the plaintiff had at his camp two 
horses. Whether these were necessary to, and were used 
in, the survey, and in taking out supplies is not distinctly 
stated, but I think it but reasonable to infer that they were. 
It does not appear in the evidence that any special dis- 
cretionary power or control over these horses was ever 
delegated to, or exercised by, Hugle ; and I think the most 
that can be said is that, looking generally after the interest 
of his employer and exercising the power and authority he 
did for the plaintiff, a stranger might reasonably infer that 
delivery of the horse in question to Hugle was equivalent 
to a delivery to the plaintiff. I by no means think that 
the evidence justifies the conclusion that Hugle was the 
general agent of the plaintiff, in such a sense as to bind 
the plaintiff in all matters, or as possessing unlimited 
authority. It may be argued, and perhaps such was the 
fact, that in furnishing supplies for, and in carrying on the 
survey, he had general authority to do acts necessary to 
this purpose, or properly falling within the scope of this 
undertaking ; and that for all such acts the plaintiff would 
be responsible. I am disposed to think that evidence 
establishing a general agency, in all matters and things 
necessary in and about the survey, would not enable the 
agent to sell and make a good title to the purchaser of one 
of the plaintiff's horses. I hardly think, therefore, that 
the verdict in this case can be sustained in so far as the 
authority of the agent is concerned, on the ground on 
which I understood it to be based on the argument. The 
relation that existed between the plaintiff and Hugle was 
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rather that of master and servant than principal and agent ; 
and the law applicable to the former relation is rather 
applicable to the present case, than that applicable to the 
latter relation. In this, view of the case, suppose the 
defendant had brought the horse to the camp of the plain- 
tiff, and not finding the plaintiff there, had delivered him 
to Hugle. Can there be any doubt that from the relation 
which existed between the plaintiff and Hugle, as disclosed 
in the evidence, this would not hav^ been a good delivery 
to the plaintiff? Does it make any material difference that 
the defendant, cognizant of the position Hugle occupied 
with the plaintiff, delivered the horse to Hugle for the 
plaintiff at the defendant's place ? The defendant says he 
so delivered the horse in the month of January, having 
previously written to the plaintiff that he did not want the 
horse any longer, and requesting him to send for it or to 
take it away. Hugle remained in the employment of the 
plaintiff for six weeks or two months after the delivery of the 
horse to him. The plaintiff says Hugle left his employment 
in March. Marsden says the plaintiff knew in March that 
Hugle had got the horse ; how long before March or before 
that time no one states. The plaintiff says he did not 
know of it till June. In this he is contradicted by his own 
witness, Marsden. Indeed, I think he contradicts himself. 
The plaintiff says that in June he met the defendant and 
demanded the horse, and that the defendant then told him 
he had delivered it to Hugle. The plaintiff does not say 
he raised or offered any objection to this account of the 
horse given him by the defendant, or in any way repudi- 
ated the authority of Hugle to take delivery of the horse, or 
that he would look to the defendant for the horse. I give 
but little credit to the plaintiff's statement that it was 
stipulated at the time the defendant got the horse, ** that 
he was not to re-deliver him to any one but to himself or 
order." And I may make the same remark in respect of 
the demand he says he made of the defendant in June. 
Both these allegations, no doubt, the plaintiff was told were 
necessary to make out his case. As to the first allegation, 
Marsden was present, and he makes mention of no such 
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Btipolation ; and as to the latter allegation the plaintiff is 
not corroborated by the evidence of any witness, bat is 
directly contradicted by the defendant. I am not prepared 
to say a jury, on the evidence given at the trial, might not 
reasonably have found that Hugle was duly authorized to 
take delivery of the horse, or that his act in doing it was 
subsequently confirmed by the plaintiff. And if they so 
found, I should not feel disposed to disturb their finding, 
and certainly would feel much less incUned to interfere 
with such finding where the question of fact is tried by 
and found by a Judge, without the intervention of a jury. 

This horse was delivered to Hugle in January, 1872. The 
plaintiff knew the fact, if not before, certainly in March, 1878. 
He lies by for three years. In the meantime Hugle dies. 
No one can now tell where the horse is or what became of 
him. The defendant swears that from what passed between 
him and the plaintiff in June, 1878, he supposed everything 
was right, and hence made no inquiry or investigation into 
the matter then, when it was possible to do so. Now, 
the evidence of the facts which was then possible, has after 
the lapse of this long time become impossible. And it is 
argued, with great force, that this long acquiescence of the 
plaintiff in what the defendant had done in* good faith, 
raises the reasonable inference of fact that he ratified and 
confirmed the act of Hugle, even supposing Hugle had not 
the authority to take delivery of the horse, or that by his 
acquiescence, after he knew the facts, he may reasonably 
be precluded from now setting up his right of action. A 
small matter will be evidence of such assent or ratifica- 
tion (c). The doctrine of acquiescence may be thus 
stated : — If any person, by a course of action, so conducts 
himself, that another may reasonably infer the existence of a 
certain state of facts, and acts upon such inference, whether 
the former intends he should do so or not, the party who has 
so conducted himself, cannot afterwards gainsay the reason- 



(c) Thorold V, Smith, ii Mod. 88; Ward v. Evans. 6 Mod. 37: Chaf- 
man v. Partridge^ 5 Esp. 256. 
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able inference to be drawn from his conduct (i). The 
conduct of the plaintiff in lying by on his right of action 
for three years, taken in connection with the direct evidence 
of the defendant, that, when he met the plaintiff, (which 
the plaintiff says was in June, 1873) the plaintiff did not 
intimate to him that he had any claim against the defen- 
dant in respect of the horse, when he told the plaintiff he 
had delivered the horse to Hugle as' his servant and agent, 
and the absence of any contradiction of this statement, 
even by the plaintiff himself, and added to all this the 
other facts and circumstances disclosed in the evidence, 
and the many facts which would seem material to the 
satisfactory explanation of the whole case, in respect of 
which no evidence whatever was given, I do not think 
the plaintiff made out such a reasonable and probable case 
as entitled him to recovery. Every plaintiff is bound to 
make out a reasonable and probable case. It is not for 
the defendant to show that the plaintiff has no case ; but 
no plaintiff has a right to recover without showing that he 
comes into Court with a claim free from reasonable doubt. 
I cannot say that this plaintiff has shown such a case. It 
did not so appear to the learned Judge who tried the cause, 
and I can see no good ground for disturbing his verdict. 
It is quite clear that if this verdict had been rendered by a 
jury, the Court would have disturbed it; and a fortiori 
being the verdict of Judge it should stand. 

The Rule ^iai will be discharged. 

Rule discharged. 

{d) Cornish v. Abington, 4 H. & N. 549; Caimcross v. Lorimer, 3 Macq. 
H. L. Cas. 829 : Pickard v. Sears, 6 Ad. & R. 469 ; Gregg v, Wells^ 10 
Ad. & E. 90. 
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FITCH V. MURRAY. 

Falsi impriionment — Malicious arrest — yusHficatum — ReasonahU and 
probable cause — Evidence of general bad character of plaintiff^Admissi- 
bility of — Misdirection. 

The defendant, the Chief of Police for the City of Winnipeg, went to the 
plaintiff's house, and while there an altercation ensued, and the plaintiff 
applied an abusive epithet to the defendant. For this, the defendant 
arrested the plaintiff and locked him up. and on being brought before 
a magistrate the plaintiff was convicted, but the conviction was quashed. 
The plaintiff then brought this action for false imprisonment and 
malicious prosecution. 

Heldt that, even assuming the use of the abusive epithet to have been an 
offence, the defendant was not justi6ed in arresting the plaintiff in his 
own house, the law constituting it an offence only when occurring on a 
public street, etc. 

Held, also, that there was no reasonable and probable cause for the 
prosecution of the plaintiff. 

The plaintiff put in evidence a prior conviction of himself and wife for 
keeping a disorderly house, which bad been quashed on appeal, in order 
to show want of reasonable and probable cause for the defendant's 
prosecution of the plaintiff. Thereupon the defendant cross-examined 
the plaintiff, and gave evidence as to the plaintiff's general bad 
character. 

Held, that such evidence was improperly received. 
The learned Judge charged the jury to say whether the defendant acted 
in his own defence, or committed the first assault. He also told the 
jury that the defendant was acting in his official capacity, and that it was 
for them to find whether be acted maliciously or bona fide. 

Held, misdirection. 

Remarks upon the respective functions of Judge and Jury. 

Deolabation : — First connt, assault and false imprison- 
ment ; second count, malicious prosecution ; third count, 
assault and battery , and false imprisonment. 

Pleas : — To all the counts, not guilty. 

The defendant was the Chief of Police of Winnipeg. Prior 
to the occurrence out of which this action arose, the plaintiff 
and his wife had been convicted of keeping a disorderly 
house, but on appeal the conviction was quashed. The 
defendant had been a principal witness in that proceeding 
and had been in fact mainly instrumental in originating it. 
Shortly after this the defendant and another went to the 
plaintiffs house twice on the same day, ostensibly to ascer- 
tain if the plaintiff, who had no license, was selling intoxi- 
cating liquors. The plaintiff's wife was out on both occasions. 



FITCH V. MURRAY. 75 

bat on her return on the second occasion, she and the 
defendant commenced disputing about the conviction and 
appeal. An altercation ensued between the plaintiff and 
defendant, during which the plaintiff ordered the defendant 
to leave his house. The defendant refused. A scuffle then 
took place, and the defendant alleged that the plaintiff 
called him '' a son of a bitch." The defendant then appre- 
hended the plaintiff in his own house, took him to the police 
station and locked him up for the night. The next day the 
plaintiff found sureties to appear, and after several post- 
ponements he was convicted by a magistrate of using the 
aforesaid abusive epithet. This conviction was removed 
into this Court by certiorari and quashed, on the ground 
that it disclosed no offence against statute or common law, 
or against any by-law of the City of Winnipeg. Thereupon 
this action was brought. 

The case was tried by and before Betournay, J., and 
a jury at the October Assizes, 1876. The depositions 
of one Cecilia Harrington, taken before the magistrate on 
the information laid against the plaintiff by the defendant 
were tendered but rejected, on the ground that it was not 
clearly shown that the witness was absent from the country 
at the time of this trial. This was objected to. The plain- 
tiff put in evidence the conviction of himself and his wife, 
and the appeal on which they were quashed. The defendant 
in answer to this gave evidence of the general character and 
reputation of the plaintiff and his house. The learned Judge 
told the jury that the defendant was acting in his official 
capacity, and it was for them to find whether he acted 
maliciously or bona fide. 

The jury found a verdict for the defendant. 

In this term McKenzie obtained a Bule Nisi to set aside 
the verdict and for a new trial on the following grounds : — 

1. The verdict was contrary to law and evidence, and 
was perverse. 
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2. The reception of improper eyidence against the plain- 
tiffy and the improper rejection of evidence tendered by the 
plaintiff. 

8. The learned Judge left as questions of fact to the jury 
"what were questions of law, and which he ought to have 
decided himself. 

4. The verdict was contrary to the Judge's chaise on the 
first and third counts. 

Walker showed cause. The finding of the jury was given 
after a hearing of all the circumstances and should not be 
disturbed. If improper evidence was received the plaintiff 
cannot object, for he opened his case with the evidence of 
the convictions of himself and his wife, for keeping a disor- 
derly house, and the appeal therefrom to show, as he said, 
want of reasonable and probable cause on the second 
count of his declarations. And to meet this the defendant 
gave general evidence of the bad character of the plaintiff. 
The depositions of Cecilia Harrington were properly re- 
jected. 

McKenzie supported the Bule. It was proper for the 
plaintiff to put in evidence the convictions and the result of 
the appeal, in order to show the connection between them 
and the arrest of the plaintiff and the subsequent proceed- 
ings thereon. But no authority could be shown for 
receiving evidence of the general bad character of the 
plaintiff (a). The depositions of Harrington should not 
have been rejected {b). The learned Judge did not himself 
determine the question of reasonable and probable cause, 
but left it to the jury. 

Wood, C.J. — The charge against the defendant is assault 
and false imprisonment, and malicious prosecution, the 
first being a case of action in trespass, the other, in case. 

(a) Taylor on Ev. 364, 1243, 1245, 1292-1295. 
(6) Taylor on Ev. 433. 
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The defence set up on the record is simply not guilty. To 
the counts for trespass, this simply puts in issue the fact 
of the assault and imprisonment; and under it the defen- 
dant may shew that he did what is complained of by the 
leave and license of the plaintiff (c) ; or that the injury 
was the result of vis major and unavoidable, and that the 
defendant is without fault (d). In such a case a justifica- 
tion is said to be inadmissible. But when the trespass is 
admitted, no matter which goes to excuse the act can be 
given in evidence under the general issue ; for the plea of 
not guilty operates only as a denial of the wrongful act 
alleged to have been committed by the defendant. As a 
rule, all matters in justification must be specially pleaded, 
except when the general issue may be pleaded by statute. 
A private person is justified in arresting or ordering the 
arrest of a person, when reasonable and probable cause 
exists that the person has committed a felony (e). But 
this doctrine, as a rule does not extend to a misdemeanor (/), 
except in some cases of breach of the peace committed 
in the presence of a private person, with a danger of the 
renewal of the breach (g). But to the count for malici- 
ous prosecution, not guilty puts in issue the malice of 
the defendant and reasonable and probable cause. The 
plaintiff must give some evidence of want of reasonable 
and probable cause under the general issue. He must 
also give evidence of such facts and circumstances that 
legal malice at least may be inferred. Malice in law is 
said to be the doing of a wrongful act intentionally, with- 
out just cause or excuse. It is, therefore, necessary for a 
plaintiff to give some evidence of the absence of reasonable 
and probable cause and of malice, or he will fail in his 
action. As illustrating the propositions I have laid down 

[c) Christopher son v. Bare, ii Q.B. 473. 

{d) Gibbons v. Pepper, 1 Ld. Raym. 38 ; Wakeman v. Robinson, i Bing, 
213 ; Hall V. Feamley, 3 Q. B. 919. 

[e] Beckwith v. Philby, 6 B. & C. 635. 638. 
(/) Matthews v. Biddulph, 3 Man. & Gr. 390, 395. 

(g) Timothy v. Simpson, i C. M. & R. 757, 761 ; Nigle v. Bell, i M. & W. 
516. 519. 
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I will refer to a few recent cases, out of the many which I 
have examined. 

Harris v. Dignum (A). Declaration. — ^False imprison- 
ment. Pleas. — 1. Not guilty. 2. Special plea of justifi- 
cation, stating facts from which the defendant had 
reasonable and probable cause for suspecting the plaintiff 
a servant girl of having committed a felony in his house. 
Martin, B.» told the jury that reasonable and probable 
cause was not made out ; and he left to the jury the 
simple question of the arrest and imprisonment of the 
plaintiff by the defendant, and the question of damages. 
The jury found a verdict for the plaintiff and £20. In this 
case the plaintiff was in custody only a few hours. 

Rayner v. Oerman (i). Declaration. — Trespass and false 
imprisonment. Pleas. — 1. Not guilty. 2. Special plea of 
justification, setting out facts which formed the foundation 
of reasonable and probable cause, that plaintiff had stolen 
a pair of boots. The charge was dismissed by the 
magistrate. The Judge held there was not reasonable and 
probable cause. Verdict for the plaintiff for £10. 

King v. Franklin (j). Declaration. — False imprisonment 
and placing the plaintiff in irons. Pleas. — 1. Not guilty. 
2. Special plea of justification, that the defendant was the 
captain of a ship, on which the plaintiff was a passenger, 
and that a mutiny was imminent, promoted by the plain- 
tiff ; and to prevent this, he imprisoned the plaintiff and 
put him in irons. Watson, B., said, " The rule of law is 
simple. The power of the captain is limited to the neces- 
sity of the case. In the present case the defendant 
justifies, ''for that he had reasonable and probable cause to 
believe, and did believe, that a mutiny was imminent. To 
succeed in his defence he must prove the whole of his 
allegation. It would not be sufficient that he believed, 

(A) I F. & F. 688. (i) I F. & F. 700. 

0) I F. & F. 360. 
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unless he had reasonable and probable cause for believing 
or apprehending a matiny. Verdict for the plaintiff." 

Masters v. ScuUy (k). Declaration. — Trespass for giving 
the plaintiff into custody on a charge of felony. Pleas. — 
1. Not guilty. 2. Justification. There was no truth in the 
charge, and the facts stated in the second plea, if true, 
would not amount to a felony, but only to a misdemeanor. 
Willes, J. "The plea is not proved. The defence must 
fail." It was also stated by the learned Judge that even 
assuming the second plea to have been proved, the offence 
would amount only to a misdemeanor, and for that offence 
in this case a private person would have no authority to 
arrest without warrant. Verdict for plaintiff. 

Morris v. Wise (Z). Declaration. — Trespass, Arrest. 
Plea. — 1. Not guilty by statute. In this case the question 
of reasonable and probable cause was raised, discussed and 
decided. 

Jarvis v. Jackson (m). Declaration. — False imprison- 
ment. Pleas. — 1. Not guilty. 2. Special plea of justifi- 
cation, stating facts in justification as constituting reason- 
able and probable cause. Verdict for plaintiff for £20. 

Payne v. Revons (n). I cite this case as showing how the 
question of reasonable and probable cause is treated, what 
part of it belongs to the Judge, and what to the jury. Not 
unfrequently, as in this case, the Judge submits to the jury 
certain questions of fact to consider and answer. It is 
usually done in writing ; and upon receiving their answer, 
he himself decides the question of reasonable and probable 
cause. At other times the Judge tells the jury that if they 
find the facts one way there is reasonable and probable 
cause ; if the other way, there is no reasonable or probable 
cause. Evidence of malice, as I have already said, is 
necessary to sustain the action. But it means legal malice ; 

(k) I F. & F. 408. (/) 2 F. & F. 51. 

(w) 2 F. & F. 146. (n) 2 F. & F. 367. 
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that is, any improper or sinister motive would be evidence 
of malice (o). 

Jordan v. Gibbon (jp). Declaration. — The defendant 
assaulted the plaintiff, and gave him into custody of a 
police constable, and caused him to be carried to the police 
station. Pleas. — 1. Not guilty. 2. Special plea, stating 
facts as affording reasonable and probable cause for doing 
what was charged in the declaration. In this case, and in 
the notes, the law as to the right to arrest without warrant 
is discussed. The plaintiff lived on the lower floor of a 
tenement, where he had rooms. He had, as it seems, 
temporarily separated from his wife. On the night in 
question he appears to have been watching at the door 
outside the house. He suspected his wife with good 
reason of infidelity. At about midnight, after the persons 
in the upper part of the house had retired, the wife entered 
the front door with a latch key, having ^ith her a person 
by the name of Boucicault. As she opened the door, the 
plaintiff, her husband, slipped in also ; and Boucicault ran 
upstairs and locked himself in a bedroom of the defendant 
who had just then come home from his club. The plaintiff 
ran upstairs after Boucicault, but found the doors to the 
room he had entered locked. He made a noise and dis- 
turbed the landlady and upper lodgers. The landlady 
requested the plaintiff to go down to his own rooms or leave 
the house. So did the defendant, at her request. The 
plaintiff, taking his station on the landing upstairs, 
declared he would remain all night, till he found out who it 
was that came in with his wife. He assaulted no one; 
nor did he threaten to assault or strike Boucicault. Being 
unable to do anything with the plaintiff, the defendant 
called in a police constable, and asked him to remove the 
plaintiff. This he declined to do. The defendant then 

(o) StochUy V. Homidge, 8 C. & P. ii ; McFarlane v. Ellis, i F. & F. 288, 
where Lord Campbell, C.J., held it evidence of malice, that there was no 
reasonable or probable cause for making an affidavit that was false; 
Melia v. Neate, 3 F. & F. 757, and cases collected in note ; Pratt v. Gos- 
well, 9 C. B. N, S. 706, 710. 

ip) 3 F. & F. 607. 
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asked the officer to arrest and take the plaintifif to the 
police station. He said he would do so, if the defendant 
would go along and make a charge against the plaintiff 
before the Police Inspectpr. This he agreed to ; and the 
plaintiff was arrested and taken to the station, and upon 
the Inspector hearing what the defendant had to say he 
ordered the plaintiff to be dismissed. The plaintiff then 
brought his action. The facts, of which I have given a 
brief sketch, are set forth in the special plea. In respect of 
them there was no dispute at the trial. Cockburn, C.J., 
said, '^ The plaintiff had good reason to suspect his wife of 
infidelity, but that gave him no right to be in the house, at 
all events, anywhere but in his wife's rooms, against the 
will of the landlady. The circumstances might excuse, so 
as to mitigate damages in an action of trespass by her 
against him, but would afford no justification. The s^e 
law holds in the present case in which he is seeking to 
recover damages for being expelled by her orders. She 
might, after requesting him to withdraw, have removed 
him by force with the assistance of the defendant ; and 
the defendant might have removed him by her desire. The 
policeman misunderstood his duty; he was bound to 
remove the plaintiff by force when desired so to do. There 
certainly would have been a justification for removing 
by force, the plaintiff ; but the question is, whether there 
was a justification for giving him into custody ? If you 
find that he was not only in the house against the will of 
the landlady, making a disturbance, but that he had 
assaulted her and went upstairs against her will, and was 
on the landing against her will, and the will of the defen- 
dant and trying to force his way in, and intending to 
strike Boucicault when he should get at him ; then the 
plea is substantially proved, and you are bound to find it 
BO and to return a verdict for the defendant ; otherwise the 
plaintiff is entitled to a verdict." The jury found the 
plaintiff was unlawfully in the house, but had committed 
no assault. Verdict for plaintiff for £25. 

As to the arrest of persons without warrant, see Webster 

6 M. R. 
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V. Watts {q), Green v. Bartram (r), Regina v. Dunn («). 
It is said in the case of a private person apprehending, 
there must be the actual commission of a felony ; a mis- 
demeanor will not do (0- 

Chambers v. Miller (w). Declaration. — Forcibly assault- 
, ing the plaintiff, and seizing hold of him and forcibly 
taking from him money, etc. Pleas. — 1. Not guilty. 2. 
Money not the money of the plaintiff. 8. Special plea of 
justification, stating that the plaintiff had wrongfully in 
his possession certain moneys of the defendants, without 
the leave and license of the defendants, and against their 
will, and was about wrongfully to take the same away, that 
they requested him to return the same, which he refused 
to do ; whereupon, as they lawfully might, they detained 
him until they re-took the same. The facts were that £150 
had' been counted by Miller, the teller of the defendant's 
bank, to the plaintiff, on a cheque which the clerks had 
orders not to cash; but of which Miller was not aware 
until he had taken the cheque and counted out the money 
to the plaintiff, who was counting the money on the 
counter, but had not touched one parcel, when the teller 
ascertained his mistake. He asked the money back, but 
the plaintiff refused to let him have it back. The plaintiff 
was asked to step into an adjoining room. He did so, and 
there Miller and others of the bank forcibly took the money 
from the plaintiff. The account of the drawer of the 
cheque was largely overdrawn, and in a few days he failed. 
Held, that the facts afforded no defence ; for, so soon as 
the cheque was taken, and the money counted to the plain- 
tiff, it became his property. Verdict for the plaintiff. 

It is said that the forcible seizure of the person by a 
private party is only lawful in the case of felony ; and that 
it requires statutory authority to authorize the owner of 

(q) II Q. B. 311. 

(r) 4 C. & P. 308. 

(s) 12 Ad. & E. 599. 

{t) Brittain v. The Bank of London, per Cockbum, C.J., 3 F. & F. 465. 

(u) 3 F. & F. 202. 
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property to apprehend a person for malicious injury there- 
to ; and that, out of the scope of authority given by these 
statutes, except as has been noticed, if a private person 
arrest an offender, and he be killed in so doing, it is not 
murder (v). 

It will be remembered that the plea of not guilty, in 
actions for malicious prosecution, puts in issue reasonable 
and probable cause and malice. 

Chatjield v. Comerford (w). Declaration. — For falsely and 
maliciously and without reasonable and probable cause, 
charging the plaintiffs with keeping a common bawdy and 
disorderly house. Plea. — Not guilty. The defendant on 
examination stated that he received information from persons 
be named as to this house. They mentioned facts, as that 
there were prostitutes — that he had heard of disturbances 
from the police, etc. He knew his informants to be of the 
highest respectability, and he believed their statements. 
Cockburn, G.J., said, ** If the persons made such statements 
to the defendant, and he honestly believed them, and honestly 
instituted the prosecution, then I think he had reasonable 
and probable cause. If a man acts bona fide, on honest 
belief of the truth of statements made to him by others 
whom he believes to be credible persons, he is justified in 
so acting upon such statements, if he believes there is rea- 
sonable and probable cause for his so doing. The question 
is not whether they were right or wrong ; it is what they 
told the defendant.'' In Stewart v. Beaumont (a:), an action 
for malicious prosecution, there is a clear elucidation of the 
doctrine of both reasonable and probable cause and of 
malice necessary to maintain this kind of action. Numer- 
ous authorities may be cited on this branch of the sub- 
ject (y). From an examination of Lister v. Perryman it 

(v) R. V. Curran, 3 C. & P. 397. 

(w) 4 F. & F. 1008. 

(x) 4 F. & F. 1034. 

(y) Johnstone v. Sutton, i T. R. 545 ; Taylor v. Willans, 2 B. & Ad. 
845, 856; Brood V. Ham, 5 Bing. N. C. 722: Turner v. Ambler, 10 Q. B. 
252 ; Panton v. Williams, 2 Q. 6. 169 ; Douglas v. Corbett, 6 £1. & Bl. 
511 ; Lister v. Perryman, L. R. 4 H. L. 521. 
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will be found that reasonable and probable cause is a com- 
pound proposition, in which it is a rale of law that the jury 
most find the facts on which the question of reasonable and 
probable cause depends, but that the Judge must then deter- 
mine whether the facts found do constitute reasonable and 
probable cause. No definite rule can be laid down for the 
exercise of the Judge's judgment. It also appears from this 
case that, according to the view of the Lord Chancellor, 
Lord Westbury, and Lord Colonsaj, reasonable and 
probable cause is rather an inference of fact to be drawn 
from other facts than a proposition of law, and that it 
was desirable the same should be determined by a jury 
rather than by a Judge ; but that now the law is too well 
settled to expect such a change. This is the latest case in 
the highest judicial Court in England on the subject. Li 
the judgments in the House of Lords and in the Exchequer 
Chamber it is laid down that belief and bona fides, in 
respect of reasonable and probable cause must be based on 
the exercise of a sound, discreet and reasonable judgment, 
made up by availing oneself of all the means of information 
on the question reasonably within reach, both as to the 
truth of rumours or reports, and as to the law bearing on 
the case. Failing in this, it would be competent for a 
Judge to hold that there was want of reasonable and prob- 
able cause. In the light of the law as settled in this case, 
seeming differences of dicta of different Judges may be 
reconciled, viz. : that no definite rule can be laid down for 
the exercise of the Judge's judgment. I think it quite clear 
that at common law this defendant, although a peace 
officer, would have no authority to arrest, without warrant, 
a person actually guilty of the offence of ^* profane swearing, 
obscene, blasphemous or grossly insulting language, in 
streets, highways or other public places" {z). If such 
authority is given it must be by some statute, and then 
only I should think, while the offender was in the actual 
commission of the offence. It must not be overlooked that 
''the criminal law, except the constitution of Courts of 

(*) 37 Vict. cap. 7, sec. 96, s.-s. 4 (Man.). 
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criminal jurisdiction, but including the procedure in 
criminal matters" belongs exclusively to the Legislative 
authority of the Parliament of Canada, and cannot be 
arrogated to, or exercised by any Provincial Legislature (a). 
Every offence mentioned in 87 Vict. cap. 7, sec. 96, s.-s. 4, 
was made such, not by the Provincial Statute, but long 
before the Legislature which passed it had any existence, 
some by the Common Law, and some by Imperial Acts. 
For example. Blasphemy, Obscenity, Indecency, and Lewd- 
ness, are offences of the Common Law. A statute was 
passed for the punishment of drunkenness as long ago as 
4. James I. cap. 5, and 21 James I. cap. S, sec. 7. There 
are old statutes against '^ profane s\v earing and cursing,'' 
in which connection I mention 19 Geo. II. cap. 21. And 
80 I might go over the whole class of public immoral and 
indecent acts, and show that they are made offences and 
are prohibited by common law or by express statute. In 
this connection I may mention the Act of Canada respect- 
ing Vagrants, 82-88 Vict. cap. 28. It is therefore idle to 
suppose the Provincial Statute can create offences, and 
absurd to argue that a by-law can enlarge the statute. 
Therefore, for criminal law and for procedure in criminal 
cases, we must limit ourselves to the Statutes of Canada 
and to the Common Law, and the Imperial Statutes of 
England and to the practice of her Courts. I have already 
indicated what the law of England is on one branch of this 
subject. By reference to procedure in criminal cases (b) 
^e shall find the following provisions : — 

I The learned Judge then read sections 2 to 5.] 

In the present case the defendant apprehended the 
plaintiff without a warrant. To justify the act he must 
have found the defendant committing an offence punishable 
either by indictment or on summary conviction. The 
allegation of the defendant is that he apprehended and 
imprisoned the plaintiff because the plaintiff, not in any 
street, highway or public place, but in the plaintiff's own 

(a) B. N. A. Act. sec. gi, s.-s. 27. (6) 32-33 Vict. cap. 29. 
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private house, called him the defendant by the abusive 
epithet before mentioned. Suppose the plaintiff in his own 
private house was so speaking to the defendant ; was this 
an offence punishable either by indictment or on summary 
conviction ? Coald any one of ordinary understanding, in 
the exercise of sound common discretion and reasonable 
judgment, on reading the statute, honestly think any such 
offence was being committed ? I must confess, it does not 
seem to me possible that any peace officer of the common- 
est understanding should have had any doubt on the 
subject. If he had doubts, he should have applied to the 
proper quarter for information. Any man almost he 
might meet on the street would be able to tell him that a 
man's private house was not a street, a highway or a 
public place. All he required to be informed of was to 
know, that no offence against the statute was being com- 
mitted, and no offence for which the plaintiff could be 
punished either by indictment or on summary conviction. 
The controversy, as to what the defendant went to the 
house of the plaintiff for, who spoke first and who last, who 
cursed and swore the most, and who the least, who called 
the other the worst names, really does not affect the causes 
of action set out in the plaintiff's declaration in the 
smallest degree. As to the first and third counts, not 
a shadow of legal justification is shewn, and as to the 
second count, reasonable and probable cause is entirely 
swept away, and the evidence of legal malice, arising from 
a heedless, an inconsiderate, a reckless, a passionate, an 
impulsive, a wrongful act, done intentionally without just 
cause or excuse, is in my judgment in the report of the trial 
by the learned Judge quite conclusive. I should say this, 
striking out the evidence on the part of the plaintiff 
altogether, and looking alone at that of the defendant and 
his witnesses. For after all, there is not a greater differ- 
ence in th6 account given of the occurrences by the two 
parties than one would expect in a battle of words carried 
on in anger and passion. They all agree in substance in 
the material facts, as to what was said, or at all events. 
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^hich is more important, as to what was done. I have 
examined the evidence with considerable care, and I find it 
difficult to account for the defendant's calling twice at 
the plaintiffs house on the day of the occurrence with 
a short interval of time between his visits, except to 
see Mrs. Fitch and have a discussion with her about the 
appeal case which had just been tried, and in which the 
defendant was a prominent witness against her. The 
excuse that he called in his official capacity to see if the 
plaintiff was selling liquor, to say the least of it, is most 
unreasonable. Would he have it believed, that by calling 
and asking for whiskey, the plaintiff, even if he were 
selling spirits, would be foolish enough to sell to the 
defendant, who, he must have known, would at once have 
informed against him. But if this was his purpose, he 
had accomplished it by his first call. Surely he cannot 
pretend that within an hour afterwards he called for the 
same purpose again. But the right of the defendant to 
call at the house of the plaintiff, whatever his motive or 
object may have been, is in no way brought in question. 
It is not raised in any issue on the record. What he did 
call for can only be inferred from what he did there, and 
from the circumstances and relations existing between the 
parties at that time. And I take it, it would be an insult to 
common sense to say he called to get evidence to convict 
the plaintiff of selling liquor without license, by boldly 
asking the plaintiff to sell whiskey to him ; for, if he asked 
for it as a treat, and it was given him, it would not answer 
the purpose. I suppose any private person may have 
spirits in his house, and may give the same in the way of 
entertainment to any person who may call at his house, 
always of course excepting Indians. It is therefore very 
difficult to adopt the defendant's excuse for calling as he 
did on that day at the plaintiff's house. 

[The learned Judge then read 82-88 Vict. cap. 29, sees. 
180 to 185.] 

Whether under the provisions of this Act or some Provincial 
or Imperial Acts, the defendant might plead the general 
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issue by statute, it is not necessary in this action to decide 
by reason of two causes of action, trespass and case, being 
joined in the declaration, to both of which the general issue 
is pleaded ; and because, in the count for malicious prose- 
cution, not guilty puts in issue both reasonable and proba- 
ble cause and malice, all proper evidence that can establish 
this defence, is admissible ; which opens up to the defendant, 
perhaps, as wide a latitude as he would have under the 
plea of not guilty by statute. If the defendant thinks 
otherwise, he may apply at any time to a Judge in Cham- 
bers to amend his pleas. I think a good deal of evidence was 
admitted which should have been excluded. I refer to that 
given in respect of occurrences at Fisher's Landing in 
respect of events which took place months after the 
cause of action in this case arose, and were not in the 
remotest degree connected with it or with the issues raised 
on the record. Even the cross-examination of the plaintiff 
and his witnesses to show his general bad character, in an- 
action of this kind, under the pleadings seeins to be inadmis- 
sible. Taylor on Evidence, sec. 828. The learned author says, 
'' It seems, notwithstanding a decision by Lord Kenyon to 
the contrary, that in an action for malicious prosecution, 
the defendant in support of probable cause cannot give 
evidence of the plaintiff's notoriously bad character ; and it 
has been held in trespass for false imprisonment on a 
criminal charge, the defendant must not cross-examine as 
to the plaintiff's bad character, or as to the previous 
charges made against him." And he cites authorities (c). 
It is stated in a foot note that this kind of evidence has also 
been rejected in America in actions of assault and battery, 
and held to be inadmissible whenever the general character 
is involved by the plea only, and not by the nature of the 
action. It is hardly necessary to say that no question of 
any fact irrelevant to the issue can be put to a witness on 

{c) Newsam v. Cart, 2 Stark. 69, per Wood, B. ; Gregory v. Tkomeis, 2 
Bibb. 286; Downing v. Butcher, 2 Moo. & R. 374 ; Jones v. Stephens, 11 
Pr. 235; Doe V. Hicks, per Buller, J., as cited arguendo in 4 Esp. 50; 
Fountain v. Boodle, 3 Q. B. 5 ; Brine v. Bazalgette, 3 Ex. 692 ; King v. 
Waring, 5 Esp. 14, per Lord Alvanley; R, v. Roberts, 1 Camp. 399, per 
Lord Ellenborough. 
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crosa-ezamination, for the mere purpose of impeaching his 
credit by contradicting him ; and if any such question be 
inadvertently put and answered, the answer of the witness 
will be conclusive. I am afraid that the jury thought from 
the cause of the evidence, and the examination and cross- 
examination of witnesses on both sides, that the controversy 
was rather, what was the character of the plaintiff and his 
wife and of his house, than whether or not the defendant 
had unlawfully arrested and imprisoned the plaintiff, and 
had maliciously preferred against him before a Justice of 
the Peace a charge which had no legal existence, with no 
reasonable and probable cause to justify those acts. I 
therefore think the course the trial took in this respect was 
not according to law. I therefore think there was the 
admission of improper evidence against the plaintiff. To 
what extent the plaintiff's counsel was responsible for this 
I shall not now stop to enquire. Some inadmissible 
evidence was introduced, which could not be argued arose 
from the introductory evidence produced by the counsel for 
the plaintiff. 

I think the depositions of Cecilia Harrington, taken 
under oath before the Justice who heard and tried the 
complaint against the plaintiff preferred by the defendant, 
and in respect of which the defendant had the power and 
liberty of cross-examination, the evidence relating to the 
same subject and involving substantially the same material 
questions as in this action, and the witness being out of 
the jurisdiction of the Court, should have been received 
in evidence (d). Indeed, I do not well see on what ground 
it could have been rejected. But I do not consider this in 
the present case a matter of much moment ; as the plain- 
tiff's case was fully proved 6y the defendant and his wit- 
nesses. Who called bad names, first or last, might make 
a little difference with a jury as to the amount of damages, 
but could not affect the right of the plaintiff to recover. 

(d) Taylor on Ev., sees. 434, 43^, 436, 440. See Retina v. Nelson, 1 Ont. 
R. 500. — E. D. A. 
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I think the charge of the learned Judge, as reported, as 
to the first count, is correct. I think he should have in- 
cluded the last count in the same charge along with the 
first. It is substantially the same. I think the manner 
in which the third count was left to the jury was not justi- 
fied by the pleadings and evidence. I can hardly say it 
was a correct direction to the jury, " to say whether the 
defendant only acted in his defence or committed the first 
assault." I see nothing in the case to justify the submis- 
sion of such a question to the jury on the third count. It 
would seem to imply that the defendant's assault and 
battery might be justified by an assault first made upon 
the defendant by the plaintiff. Such defence could only 
be raised on a special plea ; and I see nothing in the evi- 
dence to support such a plea had it been on the record. 
The defendant swears he arrested and imprisoned the 
plaintiff because he called him by the abusive epithet above 
mentioned, not because he assaulted him, and Canniff, his 
own witness, swears that the defendant, on the evening of 
the arrest, told him when he asked him if he had arrested 
the plaintiff, ''that he had, and that he was not going 
to be abused for nothing." 

As to the second count, for malicious prosecution, the 
learned Judge told the jury that ''the defendant was 
acting in his ofiBcial capacity, and that it was for them 
to find whether he acted maliciously or bonafde.'' I do 
not think this charge strictly correct. I am at a loss to 
know precisely the idea that was intended to be conveyed 
to the jury. What was meant by declaring to the jury, 
"the defendant was acting in his official capacity"? In 
what was he so acting? In visiting the house ? In asking 
for whiskey ? In the altercation with Mrs. Fitch ? Or in 
arresting the plaintiff? A man may act bona fide in one 
sense, and yet be guilty of legal malice. It may be 
questioned, if the direction on this count might not leave 
the jury in the dark .as to what was really meant. It 
would, I think, have been more accurate if the learned 
Judge had told the jury, on the facts admitted on both sides. 
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whether or not the defendanfe had made out reasonable 
and probable cause ; and if they so found, their verdict 
should be for the defendant ; if they found there was a 
want of reasonable and probable cause, that then tbey 
should find whether or not the defendant was guilty of 
malice, explaining what is meant by that term, and point- 
ing out the evidence bearing upon this point, and if they 
found this against the defendant, they should, on this 
count, find a verdict for the plaintiff, if they found a 
want of legal malice, they should find a verdict for the 
defendant. 

But after all, in this case, the cause of action disclosed 
in the second count, although technically different from 
that in the first and third counts, is substantially covered 
by these counts ; and it seems to me a verdict for the 
plaintiff on those counts would substantially embrace all 
the grievance of which the plaintiff complained, and might 
reasonably take along with it a verdict on the second 
count ; for the plaintiff was detained and brought before 
the Justice, and tried, and convicted on a charge which in 
law was no offence whatever. 

I shall conclude with an observation or two of a general 
nature. 

The law has always been jealous of personal liberty. 
The great charter declared that *' no one shall be deprived 
of his liberty without due process of law.'* The Common 
Law has always guarded with sleepless vigilance the 
individual liberty of the subject, and surrounded his house 
with its broad shield, and declared it, however lowly, how- 
ever humble, to be his castle. The Statute Law has from 
time to time, made inroads upon the Common Law, as in the 
case of police regulations for the apprehension of persons 
without previous information on the issue of a warrant. 
But the Courts have always construed all such statutes 
strictly ; and it must be understood that police ofiBcers 
must know the law relating to their powers, authorities, 
and duties, or be prepared to take tbe consequences of 
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ignorance. With such persons, too often there is an 
assumption and an exhibition of power and authority 
not warranted by law. It is therefore well for them, and 
well for all others, that such persons should know the law 
applicable to their powers, authorities, and duties, and 
applicable to ordinary offences of which they are bound to 
take cognizance, and which daily come before the Police 
Court. 

If the defendant can go into the plaintiff's house, under 
the plea of inspecting the house, and when requested 
to leave the house, answer he ''will stay as long as he 
likes, and leave when he gets ready," that " he is there in 
his official capacity," and, on getting into an altercation, 
arrest the proprietor of the house and take him to prison 
for no offence whatever, and all this without any previous 
formal information, and without any warrant, he may 
do the same thing in every house in Winnipeg. No 
one has any security against the caprice or whim of 
the Chief of Police. Every hearth and home may be 
invaded with impunity. For the law treats all alike. 
It is therefore of the greatest public importance that the 
law, in this respect, should be well understood and speak 
the same language to all; that the police should know 
and perform its duty, and that private persons should 
know and perform their duty, that they should know 
their legal rights and be prepared to vindicate them; 
while, at the same time, they should be ready to yield 
prompt obedience to police regulations which are made 
for the advantage of all, and to those appointed by law 
to carry them out. 

I think, as I have already intimated, that the verdict 
in this case is contrary to law and evidence ; and I cannot 
yield to the suggestion that, because the action in the view 
of some may be trivial or vexatious, the verdict should 
stand. I think the jury misapprehended what they were 
really trying. They, under the direction of the Judge, 
are the constitutional judges of the facts, but not of the 
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law. Tbey must take the law from the Judge; and the 
Judge must tell them what the law is as applicable to the 
evidence and the issues raised on the record which they 
are sworn to try. . As has been observed by Lord Hardwicke, 
(and Mr. Taylor says all reflecting men will agree in the 
observation) '' It is of the greatest importance to the law of 
England, and to the subject, that the powers of the Judge 
and the Jury be kept distinct ;" yet of so great importance 
as it admittedly is, even at this day, it is but imperfectly, 
defined, so great is the difficulty, as Mr. Taylor says, '* of 
defining with clearness the obscure and shifting boundaries 
of law and fact.*' All admit the general principle, em- 
braced in the maxim. Ad qu<BBtionem facti juratores respon- 
dent; ad qiuestionem legisjudices respondent. 

In every civil case in which the general issue alone is 
pleaded, the verdict of the jury, when general, must be 
compounded of law and fact, and necessarily includes both. 
In giving a verdict in such a case they must determine the 
law or assume the law, as well as determine the fact. 
They have the physical power to disregard the law as laid 
down to them by the Judge. But they have no right, 
moral or legal, in any case to decide, or to assume the law, 
according to their own notion or pleasure. On the con- 
trary, it is the most sacred constitutional right of every 
person, that the jury should respond as to the facts, and 
the Judge as to the law. It is the duty of the Judge 
to instruct the jury as to the law ; it is the duty of the 
jury to take and follow the law as laid down by the Judge. 
This is the right of every subject, and it is his only protec- 
tion. If this was not the rule there would be no certainty 
as to the law ; for it would vary according to the varying 
notions of every successive jury, and in case of error there 
would be no means of redress to the injured party ; for the 
Court would have no effectual power of correcting the error 
of the jury. In fact there would be no standard by which 
it could be corrected, for each jury would have a law of 
their own. On the other hand, if the Judge or the Court 
errs in laying down the law to the jury, there is an easy 
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and adeqaate remedy for the injured party, by a motion 
for a new trial or writ of error. The above observations 
are condensed from the remarks of that able American 
Judge, Mr. Justice Story, in United States v. Battiste (e). 

'* The duty of a Judge presiding at a trial is threefold : — 
First, he must decide all questions respecting the admissi- 
bility of evidence ; secondly, he must instruct the jury in 
the rules of law, by which the evidence, when admitted, is 
to be weighed ; and lastly, he must explain to them and 
enforce those general principles of law that are applicable 
to the point at issue" (/). 

In the discharge of these duties great latitude is neces- 
sarily given to the Judge, and much is left in his discretion. 
Yet there are leading rules and well settled general prin- 
ciples applicable to each of the above propositions, within 
which every Judge must confine himself. 

From these considerations, as well as for the reasons 
previously given, I think the Eule Nisi to set aside the 
verdict rendered in this cause, should be made absolute 
without costs. 

Ride absolute for a new trial. 

(e) 2 Sumn. 243. 

(/) Taylor Ev. sec. 22. 
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MERCER, Appellant v. McLEAN, Respondent. 

County Court — Service of writ by person other than Sheriff— Appearance — 

Waiver. 

Held (^Vood, CJ.. dissenting), affirming the decision of McKeagney, J., 
that the service of a County Court writ by a person other than a sheriff, 
constable, or bailiff, as required by 36 Vict. cap. 6, sec. 6, s.-s. i (Man.), is 
a nullity, and is not waived by appearance to the writ. 

This was a motion by way of appeal from the decision of 
McKeagney, J., sitting in the Comity Court of the County 
of Selkirk, dismissing the action on the ground that the 
service of the writ of summons was a nullity. 

The writ was issued in due form and was personally 
served upon the defendant by Walter Lawrence, a clerk in 
the employment of the plaintiff. The writ, with a certificate 
of service, was regularly returned to the Court and filed by 
the Clerk of the Court as required by the practice. Within 
the time limited for appearance the defendant personally 
appeared before the Clerk of the Court, and told him that 
he wished to contest the case, and the Clerk thereupon 
entered an appearance for him. 

When the case came on for trial, the parties appeared 
by counsel, and it was contended on behalf of the defendant 
that the service was a nullity, because Walter Lawrence, the 
person who had served the writ, was not a sheriff, constable, 
or bailiff (a). For the plaintiff it was urged that the service 
was at most an irregularity, and that the defendant bad 
waived it by appearing to the writ. 



{a) Sub-section (i) of 36 Vict. cap. 6, sec. 6 (Man.) is as follows: — " The 
writ shall be served on defendant by the sheriff or a duly appointed con- 
stable for the county, or by the sheriff of the province, or by one of his 
bailiffs; and a certified copy of such writ, with the particulars of the 
plaintiff's claim endorsed thereon, or attached thereto, served personally 
on the defendant, or left at his domicil or place of business with a grown 
up or reasonable person of his family or with any such person in his house- 
bold or place of business; such shall be good and sufficient service." 
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The learned Judge held that the service was a nullity and 
could not he waived by appearance, and he dismissed the 
action, but gave leave to appeal. 

In this term Biggs, for the appellant, obtained a Bule 
Nid calling upon the respondent to show cause why the 
decision of the learned Judge should not be reversed. 

Dubu^ showed cause, and Biggs supported the Bule. 

Betournay, J. — The present case is before us on a Eule 
for leave to appeal from a judgment of the'County Court of 
the County of Selkirk, recorded on the 26th September 
last. 

[The learned Judge stated the facts shortly] . 

What thei} is the law on the subject ? 

Section 6, cap. 6 of 86 Vict., an Act to establish a County 
Court in the Province of Manitoba, and for other purposes, 
reads as follows : — 

** The writ shall be served on defendant by the sheriff or 
a duly appointed constable for the county, or by the sheriff 
of the Province, or by one of his bailiffs.'* 

Section 7 of the same Act gives the form of return which 
the sheriflF of the Province or his bailifif, or the County she- 
riff or constable shall endorse on such writs, and says that 
such return shall be good and sufficient proof of service. 

Now, it is urged by plaintiff that, notwithstanding such 
enactment, it is not obligatory that a writ in the County 
Court should be served by the officer indicated in that Act, 
but that the statute only means that when such a writ is 
handed to such an officer, that officer shall serve it, and 
that the statute should be construed in that sense. I con- 
fess that I am unable to arrive at such a construction of 
the statute. If one reads section 6 in conjunction with 
section 7, he will be easily convinced that it is even a waste 
of time to argue on that subject. 
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I therefore hold, without any hesitation, that the writ of 
sammons in the County Court must be served by the sheriff 
or a duly appointed constable for the County, or by the 
sheriff of the Province, or by one of his bailiffs, and I do 
not see how it can be held otherwise with such a positive 
law as the one we have upon the matter. 

A second point was raised upon the argument. The 
plaintiff says that the defendant has appeared, and has 
thereby waived his right to object to the form of service ; 
that, if he wanted to have the service declared irregular, 
and null, and set aside, it was his duty to move for a sum- 
mons to that effect within reasonable time, which he failed 
to do. The defendant replies that the service is an abso- 
lute nullity, and cannot be waived, and furthermore that 
he took no step in the cause to waive his rights. 

A nullity in law is described to be an error in litigation 
which is incurable, and thus differs from an irregularity 
which is amendable. 

The question then is — ^Is the service of the summons in 
the present case a nullity or an irregularity which can be 
waived ? 

In Chitty's Archbold's Practice (12l;h Ed.) 1471, it is 
said, '* It is difficult to define the distinction between an 
irregularity and a nullity. When the proceeding adopted 
is that prescribed by the practice of the Court, and the 
error is merely in the manner of taking it, such an error is 
an irregularity, and may be waived by the laches, or subse- 
quent acts of the opposite party ; but where the proceeding 
itself is altogether unwarranted and different from that 
which, if any, ought to have been taken, then the proceed- 
ing in general is a nullity, and cannot be waived by any 
act of the party against whom it has been taken. Thus a 
writ of summons bearing date on a Sunday is a nullity, 
and cannot be waived. So is service of a writ on that day. 
So is an affidavit sworn before a person without authority 
to take it." 

7 M. R. 
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The above quotation leaves no doubt in my mind that 
the service of the summons in the present action is a nul- 
lity , it is a proceeding altogether unwarranted by the law, 
and different from that which ought to have been taken, 
and it was not waived. 

If a service made on a Sunday is a nullity, that cannot 
be waived, and so an affidavit sworn before a person with- 
out authority to take it. For the same reason a service 
made by a person without authority is equally a nullity. 
The entry made in the register by the Clerk of the Court 
cannot be construed as a step taken in the cause by the 
defendant and a waiver of the form of service. 

Now it is in some kind of way claimed that our local 
statute is somewhat arbitrary, and therefore ought to be 
construed as liberally as possible by the Courts. I do not 
entertain that opinion. I cannot reconcile myself to the 
practice of having the process of our Courts served by any 
one, and every one. Far from finding fault with our looal 
law on this subject, I very much approve of it. 

The late case of the Queen v. Dupont is a strong evidence 
in favour of that law. 

Besides all these, the County Court Act in Engladd (b), 
is the same. There, summonses and orders, and all other 
process of the County Court, are generally served by the 
High Bailiff, by himself or by the bailiffs appointed to 
assist him. And for that purpose the High Bailiff, or a 
sub-bailiff of the Court, attends at the registrar's office, at 
least once a day for the purpose of receiving summonses, 
and there is a rule of the County Court ordering that 
" the registrar of the Court shall issue all summonses and 
warrants to the bailiff forthwith after the plaints are 
entered or warrants applied for." Here, the officer 
appointed by the law to serve such writs is not only to 
attend at the registrar's office on every day, but he is 
obliged to keep his office open next to that of the registrar, 

(b) 9 & xo Vict. cap. 95, sec. 33. 
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and during the same hours. There cannot, therefore, 
exist any inconvenience to the public. 

Upon the whole, I am of opinion that the learned Judge 
was right when he refused to entertain the case on the 
ground that there was no service of the summons. 

McKeagney, J. — This case comes up in the nature of 
appeal from the decision of the County Court Judge. The 
facts are briefly these. [The learned Judge then shortly 
stated the facts] . 

It was contended for the plaintiff, that the Act was 
merely directory, and at all events that the fact of the 
defendant's having told the County Court Clerk that he 
would ''contest the case," constituted an appearance in 
law, and a waiver of the previous irregularity, if such 
existed. I considered the service an utter nullity, as 
having been made by a party not designated in, nor 
empowered by, the statute to make it. The whole matter, 
as it seems to me, turns on the construction of the afore- 
said statute, for, if the service be clearly in opposition 
to the express language and intention of the Legislature, 
Courts of Justice cannot override the law, nor arrogate to 
themselves the Legislative functions of the State. This, 
then, brings us to consider the rules of interpretation, which 
according to law, ought to be adopted in the construction 
of statutes. Some of the leading authorities on the subject 
may be briefly noticed. 

'' The construction of a statute like the operation of a 
devise, depends upon the apparent intention of the maker, 
to be collected, either from the particular provision, or the 
general context. Acts of Parliament, and Wills, ought to 
be alike construed according to the intention of the parties 
that make them " (o). 

" It is an established rule in the exposition of statutes, 
that the intention of the lawgiver is to be deduced from 

[c) Dwarris on Statutes, 688. 
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a view of the whole and every part of a statute, taken and 
compared together. The real intention, when accurately 
ascertained, will always prevail over the literal sense of 
terms. The reason and intention of the lawgiver, will 
control the strict letter of the law." This was the doctrine 
of the most illustrious commentators on the Boman Law ((2). 

" The words of a statute are to be taken in their natural 
and ordinary signification and import (e)." 

*' The current of authority at the present day, is in 
favour of reading statutes according to the natural and 
most obvious import of the language, without resorting to 
subtle or forced construction, for the purpose of either 
limiting or extending their operation. A saving clause in 
a statute is to be rejected, when it is directly repugnant to 
the purview, or body of the Act, and could not stand with- 
out rendering the Act inconsistent and destructive of 
itself" (/). 

Construing our own statute, therefore, according to the 
rules laid down by the foregoing authorities, I think it 
must be clear, that the Legislature intended to limit, or 
restrict, the service of process in the Coimty Courts, to 
the class of persons named in the said section, viz : — to 
** the sheriff, or a duly appointed constable for the county, 
or by the sheriff of the Province, or by one of his bailiffs." 

As the service in this case was not made by either of 
those persons, and being, as it would appear, in direct 
opposition to the policy and express language of the 
statute, I think it must be regarded as a nullity, wholly 
defective, and void. If this be so, it would appear to be 
equally supererogatory and out of place to notice the law 
regarding the waiver, which, on the part of the plaintiff, 
has been urged on the argument ; because no waiver, or 
laches, can cure a substantial defect in the proceedings. 
In other words, a nullity cannot be waived. 

(d) I Kent's Com. 461. 

(e) Ibid. 462. 

(/) I Kent's Com. 46a; Plow. 565 ; Mitford v. Elliott, 8 Taunt. 13 to 18. 
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I therefor feel bound to adhere to my former decision, 
and consider that in this case no legal service of the 
summons has been effected. 

Wood, C.J. — The question raised divides itself into two 
branches : — 1. Does the statute cited require a writ of sum- 
mons, a mesne process, to be served by a sheriff or his 
bailiff, or a constable of the county, and does it mean that 
the service by any other persons is no service ? 2. Ad- 
mitting this construction, and that a writ of summons has 
been properly issued, and served by a person other than 
one of those mentioned in the statute, or not served at all, 
and that the defendant appears to such writ, and enters his 
defence to the action, has the defendant waived service, 
and is he properly before the Court ? 

If the latter proposition be answered in the affirmative, 
it disposes of the case, and there is no necessity for deter- 
mining the first proposition. 

As, however, considerable importance appears to be 
attached to the construction of the Statute, I will make a 
few observations upon it. 

Statutes are sometimes only directory as to what is to 
be done, and sometimes compulsory or imperative; and 
the interpretation Act says that ** shall '* shall be construed 
as imperative, and '^may" as permissive. Statutes are 
also said to be negative or affirmative. It is also a rule 
that, in construing a statute, the state of the law relating 
to the subject matter of the statute at the time of the pass- 
ing of the Act, must be taken into consideration in inter- 
preting its meaning. It is also another rule, that all 
statutes theretofore passed upon the same subject, or in 
pari materia, are to be read and considered in construing 
the particular Act and every provision thereof. 

At the passing of the Act in question the practice and 
proceedings (both in the Queen's Bench and County Court) 
were regulated **by the rules in force in England at the 
time of the transfer of this Province to Canada, in so far 
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as such rules could be applied to the circumstances of the 
Province " (g). It is important to notice section 17 of 36 
Vict. cap. 8. This section, read along with section 6 of 86 
Vict. cap. 6, may show what was intended by the clause 
now in construction ; and it must be borne in mind that 85 
Vict. cap. 8, sec. 17, has neyer been repealed, except, as 
may be contended, impliedly by 86 Vict. cap. 6. 

Section 17 reads as follows : — 

*' Until constables shall be appointed under the authority 
hereinafter conferred, the Lieutenant-Governor in Council 
may appoint one or more constables to serve process and 
discharge other duties of constables, in respect of such 
Courts. The High Sheriff of the Province may from time 
to time appoint bailiffs, and such bailiffs so appointed shall 
have power and authority to serve all writs issued from the 
Court of Queen*s Bench or County Court, and to execute 
all orders of the said Courts directed to the sheriff, and the 
sheriff shall be responsible for the acts of the bailiffs so 
appointed by him as if they were his own acts ; and the 
sheriff may, and he is hereby authorized to take bonds 
from all bailiffs appointed by him, and he may act in all 
matters appertaining to his office personally or by deputy.*' 

The service of a writ is a matter of procedure. Accord- 
ing to the practice in England, then and now, and in so far 
as I know, for hundreds of years prior thereto, was that a 
writ of summons, even in the highest Courts, might be 
served by any person who could read and write, so as to 
be able to swear that he served a true copy of the writ (k). 
As a rule, in all cases of objection to service, the only ques- 
tion has been, did the defendant get the copy of the writ ? 
In so far as I know, it never has been made a material 
question from whose hands he got it. At the time, there- 
fore, that 86 Vict. cap. 6 was passed, a writ, both in the 
County Court and Queen's Bench, might be served by 
any literate person. By the passing of that Act, did the 
Legislature intend to take away that power, and abrogate 

{g) 34 Vict. cap. 2, sec. 30 (Man.). (h) 1 Arch. Pr. (12th Ed.) 199- 
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the law only as respects writs of summons in the County 
Court, and to confer an exclusive power and authority on 
the persons mentioned in the 6th section, to serve these 
writs in this Court to the exclusion of service by all other 
persons ? Or, does it not rather seem, when the sec- 
tion is read with section 17 of 85 Vict. cap. 8, that it simply 
meant to impose on the persons therein named the duty of 
serving writs in the County Courts ? This is an affirmative 
statute, and unless apt words are used for the purpose, it 
cannot have a negative or prohibitory meaning. It is a 
maxim of law that an affirmative statute does not take 
away the common law. 

The Statute 43 Eliz. cap. 2, sec. 5, enacted that male 
apprentices should be bound out by the parish till the age 
of twenty four ; yet a binding till twenty one was held to 
confer a settlement ; for the statute is only directory, and 
not compulsory in this respect (i). In Pearse v. Morrice (j), 
Taunton, J., said, ''I understand the distinction to be, 
that a clause is directory when the provisions contain mere 
matter of direction, and nothing more ; but not so where 
they are followed by such words as are used here, viz., 
that any thing done contrary to such provisions shall be 
null and void to all intents. These words give a direct, 
positive, and absolute prohibition." 

"By the 43 E. 3, c. 11, it is enacted, ' That the pannel 
of assize shall be arrayed four days before the day of 
assize;' yet if this be done two days before the day of 
assize it is good ; for two days were sufficient at the Com- 
mon Law, and where a statute is affirmative it does not 
take away the Common Law. 

'' The Statute of Marlbridge, c. 21, and the Statute of 2 
Westm., c. 39, are, 'That after complaint made to the 
sheriff he may take the posse comitatus, and make replevin.' 
Notwithstanding this statute the sheriff may take the 
posse comitatus to serve any process with, as he could 
before on the Common Law ; for an affirmative statute 
does not take away the Common Law. 

(t) Dwarris on Stats. 713. {j) 2 Ad. & E., at p. 96. 
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" Although an affirmative statute do not take away the 
Common Law, it is nevertheless binding ; and a party 
may take his election to proceed upon the statute, or at 
the Common Law. 

** It is in the general true, that if an affirmative statute, 
which is introductive of a new law, direct a thing to be done 
in a certain manner, that thing shall not, even although 
if there are no negative words, be done in any other 
manner. 

''But where the question was whether an appointment 
of overseers, made after the expiration of the time limited 
by a statute for such appointment, was valid ; it was 
holden to be so. 

" And so, though the 64 Geo. IV. cap. 84, enacts that the 
Michaelmas Quarter Sessions shall be held in the week 
next after the 11th of October, it is held merely directory, 
and those Sessions may still be held at another time — bat 
negative words would have made the statute imperative. 

'' The designation of a certain person, to whom a new 
power is given by an affirmative statute, does not exclude 
another person who was by a precedent statute authorized 
to do it, from doing the same thing'* (k). 

Before the statute of 29 Car. 2, cap. 7, ministerial 
acts done on a Sunday were lawful (Z). But by it the 
service of any civil process on a Sunday is absolutely 
void (m) and cannot be made good by any subsequent 
waiver (u). Attention is called to the wording of the 
section of this Act which was intended to do away with 
a then existing law. Section 6, ** Provided also, that 
no person or persons on the Lord's day shall serve or 
execute, or cause to be served or executed, any writ, 
process, order, judgment or decree (except in cases of 

(*) Bac. Abr. Tit. Statute (G). 

(/) 9 Rep. 66 a; Cro. Jac. 280; Pitt v. Webly, 2 Biilst. 72. 

{m) Wilson v. Tucker, i Salk. 78. 

(n) Taylor v. Phillips. 3 East 155. 
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treason, felony, or breach of the peace) but the service of 
every such writ, process, warrant, order, judgment, or 
decree, shall be void to all intents and purposes what- 
soever ; and the person or persons so serving or executing 
the same shall be liable to the suit of the party grieved, 
and to answer damages to him for doing thereof as if he or 
they had done the same without any writ, process, warrant, 
order, judgment, or decree at all." 

Even though this be a negative statute, the prohibition 
is followed by the strongest possible words of negation that 
can be used, in order to make a service on Sunday a 
nullity. No such words follow or form part of the affirm- 
ative clause in question. Sir Edward Coke says, in 
construing a statute the Court must first clearly understand 
what the law was at the time of passing the Act; and 
secondly, what the mischief was for which the existing law 
had not provided; and thirdly, the remedy provided by the 
Act ; and lastly, the true reason of the remedy. Statutes 
are always to be construed so as to redress the mischief 
and advance the remedy ; and are always to be expounded 
according to the rule and reason of the Common Law. I 
have only entered the threshold in the examination of the 
first question raised on this appeal ; but as I think the 
appeal must be allowed on the second question, I do not 
feel called upon at present, judicially to determine the 
question under consideration. There can be no doubt 
that, at the passing of the Act in question, any literate 
person of common understanding and reason, might serve 
a writ of summons issued from any of the Courts in this 
Province ; and that such service would have been good. 
Does this affirmative clause operate as a negative or pro- 
hibitory provision and take away the right of so serving 
writs issued from the County Court from all other persons, 
and confer it exclusively on sheriffs, constables, and 
sheriff's bailiffs? Is this the necessary, common sense 
construction of the clause in the light of the principles and 
rules laid down by the highest authority, and to some 
of which I have adverted? If these questions are answered 

8 M. R. 
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in the afBrmative, then the contention of the respondent in 
this respect is correct. I must confess I am not prepared 
to accede to this proposition. It mnst not be forgotten 
that 85 Yict. cap. 8, sec. 17 is permissive, leaving it 
optional with the sheriff, constables, and bailiffs, to serve or 
not serve these writs ; but 86 Vict. cap. 6 sec. 6 is impera- 
tive and makes it obligatory upon the same ofScers to serve 
these writs ; and the two clauses may and should be read 
together as forming one Act ; and so read, and applying 
the well understood and admitted rules of construction, the 
meaning of the latter clause is obviously this, that the 
option in the first clause becomes an obligation in the 
second clause, which makes it imperative upon the ofi&cers 
therein named in respect of the service of writs of sum- 
mons issued from the County Court ; but it does not nor 
can it, by the words employed, take away from other 
persons the right they enjoyed at the passing of the Act. 
If the Legislature intended to do this it should have used 
proper words to effectuate its intention ; as, that ** the writ 
of summons shall not be served by any person except, etc," 
or it should have added that '' service by any other person 
shall be null and void." The clause confers no new power 
upon the sheriff, etc. He, with all other literate persons, 
had the power and right to serve writs of summons before 
and at the time of the passing of the Act. Therefore the 
declaration and af&rmation, that these writs should be 
served by him, etc., can only mean, if the language alone 
is regarded, that as to him, etc., it should be obligatory, 
leaving it as to all other persons optional, as it was to him 
and them before the passing of the Act. To give the 
clause the effect contended for by the counsel for the 
respondent, it is absolutely necessary in such a construc- 
tion to add words of exclusion or negation, as, ''by no 
other person," or '* service by any other person shall be 
null and void," or the like. * Let any one try the con- 
struction contended for by the counsel for the respon- 
dent, and he will find himself, unconsciously perhaps, but 
necessarUy, making additions which the Legislature has 
omitted. 
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It is, therefore, with great diffidence that I am compelled, 
from the hasty ezamimition I have giyen the subject, to 
differ from my brother McEeagney in the construction of 
the clause in question ; the more so, because I know he 
gave great consideration to the subject, and doubtless made 
a more exhaustive examination of the matter than I, under 
the circumstances, have felt called upon to make. Without, 
therefore, expressly deciding this point one way or the 
other, although I have plainly indicated in which way my 
opinion inclines, from the imperfect examination I have 
given the subject, I pass to the second ground of appeal, 
which I think conclusive in the appellant's favour. 

Assuming the construction of the statute contended for 
by the respondent, the most that can be claimed is that the 
service on him by Lawrence was no $erviee. But no service 
of a writ of summons, or service on a wrong person, which 
involves no service on the defendant, is not a nvllity, but 
only an irregvXarity (o). In Holmea v. RtisBell, where judg- 
ment was entered up against the defendant, and execution 
issued and seizure made, not only without any service of 
writ of summons, but before the defendant had any know- 
ledge of the proceedings at all, it was held that want of 
service of writ, or want of notice of proceedings was not a 
nullity but an irregularity. Coleridge, J., said, "It is 
difficult sometimes to distinguish between an irregularity 
and a nullity ; but I think the safest rule to determine what 
is an irregularity, and what is a nullity, is to see whether 
a party can waive the objection. If he can waive it, it 
amounts to an irregularity ; if he cannot, it is a nullity. I 
think this objection might be waived. The next objection 
is, there was a wrongful affidavit of service, on production 
of which the plaintiff entered an appearance for the defen- 
dant. But suppose the defendant had full notice that an 
appearance had been entered for him, and he had taken 
the declaration out of the office, and pleaded, it could not 
be objected by him that there was a defective service. The 

{o) I Arch. Pr. (la Ed.) 211; Holmes v, Rusull, 9 Dowl. 487; Cox v. 
Tullock, 2 Dowl. 47. 
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objection might therefore be waived, and is consequently a 
mere irregalarity. The lapse of time is a waiver of the 
irregularity, and therefore there ought to be no rule. There 
is no affidavit of merits made, nor any reason suggested 
why the defendant would not ultimately be compelled to 
pay the bill, so there is no ground for letting him in on 
terms/' If any further authorities were needed on a point 
very familiar to and well understood by the profession, they 
may be found (p). They show that any defect or objectioa 
to the service, or for want of proper service (such as tho 
service in question), must be made within the time limited 
for taking advantage of an irregularity. 

Therefore, in the present case, it must be conceded, even 
admitting the construction of the statute as contended for 
by the counsel for the respondent, that at most the service of 
the writ of summons was not a nullity but an irregularity. 

A nullity cannot be waived, but an irregularity may 
be (q). But if a party complaining of an irregularity take 
a fresh step in the action after knowledge of it, he cannot 
apply to set aside the irregular proceeding or otherwise 
take advantage of it (r). Therefore, by entering an appear- 
ance, the defendant waives any irregularity in the pro- 
cess («). In Rex V. Hare^ it is said, " Any error in 
mesne process is saved by the party's appearance, and he 
shall not afterwards take advantage of it, because the only 
intent of mesne process is to bring a party into Court, and 
when he is come in that is out of the case ; for he might 
have come in upon the writ without it." In Davis v. Owen, 
BuUer, J., says, "As to the third objection it has been 
held, that taking any step in a cause, as appearing, is a 
waiver of any irregularity. Now it does seem the taking 
out a summons in this cause was a step ; for unless the 

{p) Willis V. Ball, i Dowl. P. C. 303; Brooks v. Roberts. 1 C. B. 63fii. 

[q) Willis V. Ball, 1 Dowl. P. C. 303. 

{r) 2 Arch. Pr. (12th £d.) 1473 ; and see Role H. T. 1853, at page 1472: 
Cokn V. Davis, 1 H. Bl. 80 ; Rogers v. MapUhach, Ibid. 106 ; Brown v. 
Wildhore. 1 Man. & Gr. 276. 

(5) Fox V. Money, 1 Bos. & Pul. 250 ; Rex v. Hare, z Str. 146 ; Sieile ▼. 
Morgan, 8 D. & R. 450 ; Davis v. Sherlock, 7 Dowl. 530 ; CkalkUy v. Carter,, 
4 Dowl. 480 ; Davis v. Owen^ z Bos. ft Pul. 342. 
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defendant was served with a writ in consequence of which 
he was obliged to appear^ why should he go before a Judge 
to be relieved ? By so doing he allows that he has been 
served with process to which he ought to be answerable." 
So by pleading the defendant waives an irregularity in the 
declaration {t), and a fortiori to the process and the service 
thereof. It has been held, that an undertaking by an 
attorney to appear waives an irregularity in the writ or in 
the copy or service (u). But it is a general principle that 
a party cannot waive an irregularity, unless he has a know- 
ledge of it (r). But a party, after he has means of knowing 
it, must within a reasonable time take advantage of it, and 
must not take any step amounting to a waiver of it {w). 
In the case before me, the respondent had the means of 
knowing, and in truth must have known, all the facts of 
the case. If he did not then know the law that was his 
misfortune. The law presumes that all know the law. It 
may be he then knew the law better than he now knows it. 
On the authority of the cases cited, where a defendant, as 
in this case, has entered an appearance and pleaded, I do 
not think any suggestion of ignorance, at the time he 
appeared and pleaded, of the technical objection subse- 
quently raised can have any weight. However, no such 
excuse was offered to the Judge in the Court below, and 
none was urged by the counsel for the respondent on the 
argument of this rule. I need, therefore, make no further 
remarks on this point. 

From what has been said it follows : — 1. Admitting the 
construction of the Statute, as contended for by the re- 
spondent's counsel, the service of the writ of summons in 
this case by Lawrence was not a nullity but only an irreg- 
ularity. 2. A nullity cannot be waived or amended. 
8. An irregularity may be waived or amended. 4. An 

(t) Bartrum v. Williams, 4 Bing. N. C. 301. 

(«) X Chitty 129 ; Hompay v. Kenning, 2 Chitty 236; Lowes v. Clarke, 2 
Chitty 240; Coates v. Sandy, 9 Dowl. 381. 

{v) Cox V. Tullock. 2 Dowl. 47; Anderdon v. Stirling, 2 Dowl. 267; 
Herbert v. Darley, 4 Dowl. 726. 

{«) Esdaile v. Davis, 6 Dowl. 465 ,* Tarber v. French, 5 N. & M. 65S. 
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irregolariiy may be waived by allowing an unreasonable 
time to elapse before applying to take advantage of it, or 
by taking a fresh step in the cause after knowledge, or the 
means of knowledge, of the irregularity. 6. In the pre- 
sent case the respondent waived all defects in the writ of 
summons or process, and the service thereof, by appearing 
to the action and pleading thereto. 6. The case was, there- 
fore, properly before the Judge for trial at the sittings of 
the County Court for the County of Selkirk, on the twenty- 
fifth day of September last, and should have been tried by 
him. 7. The decision of the Judge that the service of the 
writ of summons herein by Lawrence was a nuUity, and 
not an irregularity, and that the said cause should stand 
dismissed, was erroneous. 8. The decision of the said 
Judge, therefore, should be reversed, and the said cause 
should be ordered to stand for trial at the next sittings of 
the County Court for the County of Selkirk. In any event 
the judgment must be reversed, as the objection urged was 
not against the writ but only against the service. 

The objection of the respondent in the Court below was 

technical, and in no way affected the merits of the action. 

I therefore think the appeal to reverse the judgment of the 

learned Judge in the Court below must be allowed with 

costs. 

Rule discharged. 
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ALLAN V. MoKAY (o). 

Dog tax — Nonpayment — Dog running at larg§ — Destruction of dog — 

34 Vict, cap. 2X. 

The defendaot shot and killed the plaictifif 's dog, which was running home 
alone on the highway at the bidding of the plaintiff 's wife whom he had 
bom following. He had not a metallic ticket fastened on his neck, as 
required by 34 Vict. cap. 21 (Man.)* which enacts that every dog found 
running at large without sucn a ticket might be destroyed by any one 
who should so find him at large ; nor had the provincial tax fixed by the 
Act been paid for several years. 

Per Wood. C.J. The dog was running at large within the meaning of the 
Act. and was therefore lawfully destroyed by the defendant. 

Per McKeagney, J. The dog was obeying the command of the plaintiff's 
wife, was therefore under her control, and was not running at large 
within the meaning of the Act. 

Deola&ation : — The defendant shot and killed the plain- 
ti£f'8 dog. 

Pleas : — 1. Not guilty. 2. (Added by leave of the Judge 
at the trial). Justifying the killing because, at the time of 
the shooting and killing, the dog was running at large with- 
out a metallic ticket fastened around his neck, with the 
letters P. T. P. thereon. 

Issue. 

The case was tried by the Chief Justice, without a jury, 
on the 6th January, 1877. 

From the evidence given at the trial, it appeared that 
the plaintiff owned a very valuable, well-trained and broken 
pointer, valued by various persons at from $160 to $400. 

The facts as to the defendant's killing the dog were as 
follows : — 

About the 8th of June, Mrs. Allan, the wife of the plain- 
tiff, left her home to go to Winnipeg. The dog followed 

(a) Two judges only were present at the argument of this case, and, as 
they differed in opinion, it was ordered that it should be re-argued before 
the full Court. After argument before the full Court, and before judg- 
ment, the parties settled the case. — £. D. A. 
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the carriage some distance, and was driven back by her. 
The road she travelled led direct from the plaintiff's house, 
southward, close by the defendant's house. The dog passed 
the defendant's house, southward, while following the car- 
riage, and had gone some distance before he was sent back. 
As the dog was quietly returning home along the public 
road, just as he came opposite the defendant's house, the 
defendant, who was standing at his door, and who had seen 
him go southward before, saw him returning, went into 
his house, got his gun, and ran out and shot the dog. The 
dog was not vicious, nor was he in the habit of wandering 
from the plaintiff's house ; and at the time he was shot, he 
had not a metallic ticket fastened around his neck pursuant 
to 84 Vict. cap. 21, nor had any tax been paid on him for 
several years. 

A verdict was rendered for the plaintiff, and the damages 
were assessed at $150, with leave reserved to the defendant 
to move to set aside the verdict, and enter a nonsuit against 
the plaintiff, if the Court should be of opinion that 84 Yict. 
cap. 21 precluded the plaintiff from recovering. 

In this term Allan Macdonald obtained a Bule Nisi to set 
aside the verdict for the plaintiff and enter a nonsuit, 
pursuant to the leave reserved. 

J. M. Macdonnell showed cause. The case turns upon 
the Statute, 84 Vict. cap. 21. The statute is a dead letter. 
The Government has never, since the first year after the 
passing of the Act, provided the metallic tickets, nor has 
the Act been enforced. Supposing the Act to be in force 
(which is denied), the dog, when killed by the defendant, 
was not ''running at large" within the meaning of the 
statute. The statute means ** vagrant dogs," " vagabond 
* dogs," " stray dogs," " dogs without any ostensible owner," 
not dogs which, although not actually confined, are, never- 
theless, under the actual or constructive control of their 
owners, as a dog following the carriage of his owner, and 
the like. 

AUan Macdonald supported the rule. The statute is not 
limited to ''vagrant and vagabond dogs," but extends to all 
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dogs numing at large; and any dog found running at large 
without a metallic ticket fastened round bis neck with the 
letters P. T. P. thereon, may be destroyed by any one who 
may find him so at large. The object of the statute was to 
raise a revenue. No taxes could be collected in respect of 
dogs having no owners. He referred to Addison on Torts, 
"Nuisance," as to the construction of the words "running 
at large." 

Wood, C.J. — The plea of not guilty to the plaintiff's 
declaration simply puts in issue the wrongful act charged 
in the declaration, that is, merely the act charged as an 
injury. Under this plea I do not think the facts forming 
what the defendant relies on as an excuse or justification of 
the wrongful act charged could be given in evidence. I so 
expressed myself on the trial, and on motion of the defen- 
dant's counsel, and no reasonable objection in the way of 
surprise, embarrassment or otherwise, being suggested by 
counsel for the plaintiff, I gave leave to the defendant to 
add a plea raising a defence under the statute, under which 
the matters in excuse and justification under the statute 
might given in evidence ; and, with the understanding that 
such plea should be added, I received the evidence. 

The additional plea I now find added to the defendant's 
pleas as a second plea. It is not as formal and artistic as 
it might have been, yet I think it sufficient to let in the 
facts which raise the question under the Statute, 34 Vict. 
cap. 21. 

The issues on the record as it now stands should be found 
for the plaintiff on the first plea, and for the defendant on 
the issue raised on the second plea. The second plea goes 
to the whole cause of action. The question therefore is, 
is the second plea under the statute sufficient in law ? In 
other words, was the defendant justified in destroying the 
plaintiff's dog under the 3rd section of 34 Vict. cap. 21 ? 
If he w.as not, the plaintiff will hold his verdict ; if he was, 
the verdict must be set aside and a nonsuit entered. This 
whole question seems to turn on the construction to be put 
8a. M. B. 
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upon the words '^ found running at large" in the third 
section of the Act ; for it is not pretended that the dog, at 
the time he was destroyed, had fastened round his neck the 
metallic ticket mentioned in that section. 

The Act is inUtuled, *' An Act to impose a tax on dogs 
in this Proyince," and enacts as follows : — '* 1. No person 
shall keep any dog or dogs, without first having paid the 
following tax for each and every such dog or dogs. 

** 2. For every dog, one dollar a year shall be paid by 
the owner of such animal. 

''8. Every dog found running at large (5) without a 
metallic ticket fastened round his neck with the letters 
P. T. P. thereon, after this Act comes into force, may be 
destroyed by any one who shall so find him at large. 

*' 4. On payment of the above tax for any dog, the owner 
shall receive the metallic ticket in the last clause described, 
and such^ ticket shall be good for one year, and no longer. 

" 6. The chief of police for the Province is hereby charged 
with carrying out the provisions of this Act, under Buoh 
orders and instructions as he shall receive, from time to 
time, from the Lieutenant-Governor in CouncU. 

** 6. In this Act, the word ' dog ' shall be understood and 
read to comprise all dogs of any or all kinds and of both 
sexes. 

" 7. The police, all constables and other peace officers, 
are hereby empowered to destroy any or all dogs, fonnd 
running at large within this Province, not having the 
metallic ticket, and for that purpose may enter any yard, 
or enclosure, or outhouse, in pursuit of any such dog as 
may take refuge in any such place ; but no person shall 
enter any dwelling house, without the permission of the 
owner or occupant of such dwelling house having first 
been obtained. 

'' 8. For the period of one year from the first of July in 
this year, the inhabitants of No. 1, or Lake Manitoba Elec- 

{b) This expression occurs in Con. Stat. Man. cap. xo, sec. 299. But 
the Act in question does not appear in the consolidation. — £. D. A. 
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toral Division, shall be exempt from the proyisions of this 
Act." 

From the title of the Act and the scope, aim, object and 
intendment of the several clauses, all of which I have 
given, each olanse, and every provision in each clause, 
pointing in the same direction, I think it admits of no 
controversy, that the statute was passed not for the destruc- 
tion of dogs, but for the purposes of revenue. This was 
its primary object. The provisions contained in it for the 
destruction of dogs on which the stipulated tax had not 
been paid, are all subsidiary and auxiliary to the enforce- 
ment of the payment of the tax. 

It will be seen therefore that the Act was passed, as its 
title imports, '^ to impose a tax on dogs " ; and to make it 
effectual for this purpose, a penalty of the destruction of 
the dog is imposed on the owner, provided the tax be not 
paid. This is so prominently set forth in every clause, and 
is so necessarily the only, or at all events, the main intend- 
ment of the statute, that I think it superfluous to make 
any farther observations in this direction. The statute 
was not passed to get rid of any vagrant and vagabond 
dogs, but to tax the owners of dogs a dollar a year, and to 
coerce the payment of the tax by exposing the dog for which 
the tax was not paid to destruction by any one. The last 
clause, if any doubt existed, seems decisive of the question. 
It exempts the inhabitants, not the dogs, from the provi- 
sions of the Act. The opposite view would require the dogs 
to be exempted. 

I now come to the consideration of the meaning of the 
words ''found running at large" in the third section. 
My remarks on the scope, intendment, purpose, and object 
of the whole Act, and the conclusion to which I was neces- 
sarily led in respect thereof, have an important bearing 
upon the construction of these words. 

In the first place, what is the ordinary and common 
sense meaning of these words ? If we have reference to 
any English Dictionary, we shall find one and the same 
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meaning given. The words " at large " in Webster's Die- 
tionary are thus defined : — " Without restraint or confine- 
ment ; as, to go at large ; to be left at large. Diffusely; 
fully ; in the full extent ; as, to discourse on a subject at 
large. " In the Imperial Dictionary the definition is precisely 
the same, viz. : '' Without restraint or confinement, as to go 
at large ; to be left at large ; diffusely ; fuUy ; in the full 
extent ; as, to discourse on a subject at large." These defi- 
nitions correspond precisely with the ordinary conmion and 
general sense and notion in which the words are understood 
by all. In so far as my observations and recollections 
extend, this is the meaning attached to these words in legal 
phraseology. As, the statutes at large, as opposed to local 
statutes ; a debtor at large, as opposed to the idea of one 
under restraint or in confinement ; a criminal at large, 
as opposed to the idea of one in confinement. In this 
sense the words were used and treated in cases arising 
respecting vicious or dangerous animals ; and in this 
sense, I think they must be construed, in the third sec- 
tion of the statute in question, as the context and all 
the parts of the Act seem to be in harmony with, and 
to confirm this construction. If the plain and ordi- 
nary meaning of these words, a meaning which the com- 
monest understanding would unconsciously attach to them, 
supported and rendered necessary by the phraseology 
of the rest of the clauses and the intendment of the whole 
Act, is to prevail, then the dog of the plaintiff, at the time 
he was destroyed by the defendant, was ** found running at 
large '* within the meaning of the third section of the Act ; 
and, as it was the fact at that time that the tax of one dol- 
lar a year had not been paid on him since 1873, and that 
he had not fastened round his neck the metallic ticket men- 
tioned in the same section, it follows that the destruction of 
the dog by the defendant was a lawful act, and that the 
plaintiff is without remedy. 

In the view I take of the meaning of the statute, any 
dog, not within the immediate command and control of his 
master, by being led, chained, or tied up, or kept within a 
kennel, or in some other manner in confinement, or under 
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effectual restraint, would be a dog " found running at 
large " ; and if the tax on him were not paid, and he had 
not round his neck the metallic ticket, he would be liable to 
be destroyed by any one. I think, as I have intimated, that 
the plaintiff's dog, at the time of its destruction, was neces- 
sarily within the words and intendment of the statute. I 
regret that such is the conclusion at which I am forced to 
arrive. Courts cannot make or unmake the law. They can 
only interpret the statute and administer the law. The 
defendant behaved in a hasty and reckless manner, to use 
the mildest expressions ; and he would have no ground for 
complaint if he were made to pay the reasonable value of a 
most valuable dog, which he wantonly destroyed, without 
any just excuse or provocation. 

I have not omitted to consider the effect of 82-88 Vict, 
cap. 22, sec. 47 (D.). I think the clause in question, in the 
latter Act, and the Provincial Act, may stand togethei:. I 
do not see any necessary conflict between them. Section 
47 applies only to the unlawful and malicious killing of a 
dog. If, therefore, the defendant in the present case was 
authorized by the Provincial Act, as he doubtless was, to 
kill the plaintiff's dog, it was not an unlawful but a lawful 
killing, and to such a killing the provisions of section 47 
would not apply. 

I think the rule to set aside the verdict and to enter a 
nonsuit must be made absolute. 

McKbagnby, J. — This was an action of trespass for killing 
a valuable dog, the property of plaintiff. The case was 
tried before the Chief Justice, when a verdict was rendered 
for plaintiff, damages $150, with leave to defendant to 
move to set aside the verdict and enter a nonsuit. A Eule 
Xisi has been accordingly granted, which is now to be dis- 
posed of. 

The killing, or value of the dog, is not in dispute, but the 
defendant justifies the killing under 84 Vict. cap. 21, sec. 8 
(Man.). 

The case has been twice argued, counsel for the defence 
relying solely on the said clause of the statute, as a justifica- 
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tion for the Act, on the ground that the dog was nmning 
at large without a metallic ticket fastened round his neck. 
The statute in question wonld seem to be wholly in restric- 
tion of the natural rights of the subject, which entitle the 
public at large to the free use of all domestic animals, be 
they horses, oxen, cows, or dogs, so long as they are not 
vicious, and do no injury to any member of the community. 
It was said on the argument, that the policy of the statute 
was to raise funds for fiscal purposes, but whoever heard of 
raising revenue by the destruction of animals, in themselyes 
inoffensive, and useful to mankind ? I think, therefore, that 
a statute so stringent and restrictive of the rights of the sub- 
ject ought to be most strictly construed by Courts of Justice. 

The evidence in the case would seem to establish the fact, 
that the plaintiff's wife left her home to come to Winnipeg, 
when, perceiving the dog following her, she told him to 
return home ; that while in the act of doing so, and follow- 
ing the direct road along the highway which led to the 
home of his master, and doing no injury whatever, he was 
deliberately shot down, and killed, by the defendant. 

The question arises, Was the dog in thus seeking his 
home, at the bidding of his mistress, ''running at large"? 
I think he was not. He certainly, as I think, was under the 
constructive dominion and control of the plaintiff's wife. 
He was but obeying her lawful commands, and while in the 
act of doing so, was shot. Supposing, when at his master's 
side, he had been commanded to go forth, and search for 
game, and in obedience to the order, had made a detour, 
out of his master's sight, in order to find birds, and had 
been shot when out of view of his owner, could the act 
have been justified on the ground of his " running at 
large"? I think, in such a case, be would have been still 
under the constructive control of his master. 

I therefore think that a fair interpretation of the statute 
does not justify the act of the defendant, and that the 
verdict cannot be disturbed. 

The Court being equally divided the rule dropped. 
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CLARKE T. MUERAT. 

Covenant — Breach — Excuse for non-performance — Pleading — Demurrer, 

To a declaration on a covenant contained in a Ipase, whereby the defen- 
dant covenanted to erect a fence around the demised premises during 
the term, the defendant pleaded that he was always ready and willing, 
etc, but the plaintiff wrongfully deprived him of. and converted to hts 
own use, a quantity of lumber with which the defendant intended to 
fence, etc., whereby the defendant was prevented from performing his 
said covenant. 

Held, on demurrer, bad. 

Dbmubbeb. Declaration : — '^ That the defendant by deed 
demised to the plaintiff, for certain rent payable as in the 
said deed mentioned, a certain parcel or tract of land and 
premises, to hold the same subject to the conditions and 
stipulations therein contained, for the term of one year from 
the sixteenth day of October, in the year of our Lord 1875, 
and the defendant, in and by the said deed, covenanted 
with the plaintiff (amongst other things) that he would, on 
or before the first day of June, in the year of our Lord 1876, 
fence in the said tract of land and premises with a board 
fence, yet the said defendant, contrary to his said covenant 
in that behalf, did not, on or before the said first day of 
June, or at any time afterwards during the said term, fence 
in the said tract of land and premises with a board fence, 
or fence at all the said tract of land and premises ; and in 
consequence of the said breach on the part of the defendant, 
the said demised tract of land and premises have been much 
diminished in value to the said plaintiff, and the plaintiff 
has been otherwise greatly injured." 

Plea: — "That the defendant was ready and willing to 
fulfil his said covenant, but that the plaintiff, during the 
said term and before the said first day of June, converted 
to his own use and wrongfully deprived the defendant of a 
large quantity of lumber, with which the defendant intended 
to fence, and would have fenced, said premises, whereby the 
defendant was prevented from performing the said cove- 
nant." 



120 CLABKE y. HUBBAY. 

Demurrer. 

McKenzie, in support of the demurrer. 

AUan Macdonald, contra. 

Wood, G.J. — A covenant cannot be discharged except 
by an instrument under seaL It is a well-known maxim 
that, Unumquodque ligamen diaaolvitur eodem ligamine quo 
et ligatur (a). 

The plea professes to be a plea in bar. It admits the 
covenant and breach assigned, but seeks to excuse the non- 
performance, or to avoid the cause of action. 

A covenantor may be ^excused for non-performance of his 
covenant under certain circumstances, as in the case of a 
tenant who has been evicted (&), or by non-performance by 
the plaintiff of a condition precedent (c), or by a surren- 
der (c2), or admitting the breach to have been committed, 
the defendant may plead specially that he is discharged by 
bankruptcy, arbitrament, accord and satisfaction, former 
recovery, release, etc. 

It is a rule that every plea in bar, being a confession and 
avoidance of the plaintiff's action, must be substantial and 
certain, with an avoidance of the plaintiff's demand, which 
he may traverse and thereon go to issue, for the declaration 
stands confessed as far as it is not avoided by the defen- 
dant's plea. 

The law requires in every plea two things, the one that it 
be in matter sufficient, the other, that it be deduced and 
expressed according to the forms of law ; and if either the 
one or the other of these be wanting, it is cause of demurrer. 

Pleadings ought to state the legal effect of the facts, not 
the facts themselves. 

(a) Rogers v. Payne, 2 Wil. 376; Blake's Case, 6 Rep. 43 b; West v. 
Blakeway, 2 Man. & Gr. 729. 
(6) I Wms. Saund. 202 ; Stevenson v. Lombard, 2 East 575. 
(c) Olasebrook v. WoodroWf 8 T. R. 366. 
(at) X Wms. Saund. 235 c. 
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Every man's plea shall be taken most strongly against 
himself, as everybody is presumed to make the most of his 
own case. 

It is also said that pleas must be alleged directly, and 
not by way of rehearsal ; nor is it sufficient that what ought 
to be expressly pleaded may be deduced by argument from 
what is pleaded. This is essential in order that there may 
be, as Lord Coke defines it, a single, certain, and material 
point, issuing out of the allegations in the pleadings of the 
plaintiff and defendant, consisting regularly of an affirma- 
tive and a negative to be tried. 

The issue tendered on the plea in question is, whether or 
not the plaintiff, before the breach of the covenant and 
during the term demised, converted to his own use and 
wrongfully deprived the defendant of a large quantity of 
lumber, with which the defendant intended to fence, and 
would have fenced the said premises. This plea raises an 
issue that whichever way found would in fact leave the 
cause of action set out in the declaration untouched; and, 
if found for the defendant, there would have to be a 
repleader or judgment non obstante veredicto ; for it would 
be difficult to imagine how the determination of this issue, 
one way or the other, has any necessary connection with 
the covenant set out in the declaration. The plea dis- 
closes nothing which shows any impossibility in the 
performance of the covenant, and it is doubtful if impossi- 
bility would excuse the performance of the covenant except 
directly interposed by the act of the plaintiff himself. 
For it has been frequently laid down to the effect, that 
where there is an absolute contract to do a thing, not in 
itself unlawful, the contractor must perform it, or pay 
damages for not doing it, although, in consequence of 
unforseen accidents, the performance of his contract has 
become unexpectedly burthensome, or even impossible (e). 

[e) Notes to Walton v. Waterhouse, 2 Wms. Saund. 420; Taylor v. 
Caldwell^ 3 B. & S. 826 ; Brown v. Royal Ins. Co.t i El. & El. 853 ; Kearon 
V. Pearson, 7 H. & N. 386 ; Shubrick v. Salmond, 3 Burr. 1637 ; Parker v. 
Winlow, 7 El. & B. 942 ; Adams v. Royal Mail Steam Packet Co., 5 C. B. 
N. S. 492. 

«7 M. R. 
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A tenant under covenant to repair is bound to rebuild if 
the premises be destroyed by an accidental fire (/). 

On a covenant to build a bridge and to keep it in repair 
a certain time, the covenantor was held bound to rebuild 
the bridge, although after the original building of the bridge, 
it had been destroyed by an extraordinary flood without 
any default on his part ig). 

A contract was made to build a bridge on a certain site 
and maintain it for seven years, and it appeared to be 
impossible to build it so that it would stand on that site ; 
the contractor was held liable for damages (h). 

An Insurance Company contracted to re-instate a house 
which had been damaged by fire, and subsequently the 
commissioners of sewers ordered the house to be taken 
down, as dangerous from defects not caused by the fire ; 
the company were held bound by their contract, notwith- 
standing ; and a plea that the commissioners had caused 
the house to be pulled down was held bad on demurrer (t). 

In an action for breach of promise to marry, the defend- 
ant pleaded that after the making of the promise of 
marriage, he became through disease incapable of marriage 
without danger to his life, but the plea was held no defence 
to the action (j). 

The foregoing cases show how strictly a person is held to 
his contract or covenant. 

But there are acts which will relieve a covenantor from 
damages for breach of covenant ; for the law revolts at the 
position that the covenantee should do an act which 
inevitably causes a breach of the covenant, and sue the 
covenantor for that very breach. Tindal, C. J., said, " Gases 
of conditions which have been waived, or the performance 

if) Earl of Chesterfield v. Bolton, Com. 627 ; Bullock v. Dunnett, 6T. R. 
650 ; Dighy v. Atkinson, 4 Camp. 275. 

{gr) Brecknock Navigation v. Pritchard, 6 T. R. 750. 

(k) Errington v. Aynesly, 2 Bro. C. C. 341. 

(i) Brown v. Royal Ins, Co,, 1 El. & El. 853. 

(j) Hall V. Wright, El. B. & El. 746. 765. 
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of which has become imposfiible, do not I think apply. No 
doubt, in the c^se of a bond, if the breach be occasioned 
by the obligee, or if the performance of the condition be 
rendered impossible by his act, no forfeiture is incurred. 
Though the bond, however, is under seal, the condition is 
of a thing resting on evidence only. It may be compared 
to matter in pais. But in the case of a covenant, the whole 
matter is under the seal of the party ; and the contract 
into which he has entered can be discharged only by an 
instrument of the same nature as that by which the con- 
tract was created. If it could be maintained, as was 
contended on the part of the defendant, that the third plea 
disclosed an act which the lessor had done, or which he 
had compelled to be done, I think it would have been good. 
It would have been like the well-known plea of damnified by 
his own default. But that does not appear to me to be the 
true construction of this plea {ky 

I will mention a few cases in illustration of this principle. 
From the argument in West v. Blakeway, I make the 
following extracts : — ^' If a man be bound to build a house, 
he is excused if the obligee will not suffer him to build it ; 
for he cannot come upon the land against his will." 

'^ If the condition be to repair a house he (the obligor) is 
excused if a stranger by the command of the obligee dis- 
turb him and wQl not suffer him to do it." 

*'If a condition be to erect a mill, and afterwards he 
(the obligor) comes to the obligee, and says all things are 
ready for the erecting of it, and asks when he shall come 
with the mill to erect it, if the obligee says he will not have 
the mill, and wholly discharge him from the mill, this shall 
excuse him from the performance." 

*' If lessee for years of a house covenant to repair it 
and to leave it in as good plight as he found it, and after- 
wards certain sparks of fire come out of the chimney of the 
lessor in a house not very remote, whereby the house of the 
lessee is burned, this will excuse the performance of the 

{k) West V. Blakeway, 2 Man. & Gr. at p. 839. 
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coYenant by the lessee, in that he is not bound to rebuild, 
because this comes by the act of the lessor himself.*' 

In the case of mutual independent coYenants, each party 
has his remedy on the coYenant in his faYOur without per- 
forming his part of the contract (Z). 

In all cases the promissor will be discharged from 
liability if the promissee do any act which renders it im- 
possible for the former to perform his engagement ; or omit 
to perform some act necessary to be performed on his the 
promissee's part (m). 

" If a party does all he can to perform the act which he 
has stipulated to do, but is preYented by the wrongful act 
of the other party, he is in the same situation as if the 
performance had been perfected" (n). 

When the performance of a stipulation by one party is 
rendered impossible by the act of the other party, the latter 
cannot sue the former and recoYer damages. This seems 
consonant with natural justice, and as a proposition of law 
appears to be supported by all the authorities. 

It is said in a note to Chitty on Contracts, 7th Am. 
Ed., p. 758, '' If the coYenantee hinder the performance of 
a coYenant, the covenantor is excused for non-performance "; 
and American cases are cited in support (o). I have not 
access to these reports, and, therefore, I cannot test the 
basis on which the note professes to be founded ; but the 
proposition appears to be supported by English authorities. 

But the promissor is not discharged if the act done by 
the promissee be a consequence or result of the default of 
the promissor (p). 

(/) French v. Trewin, i Ld. Raym. 124; Thomas v. Cadwallader^ Willes 
496; and, as to what are independent covenants, see Mattock v. Kinglake, 
10 Ad. & £. 50. 

(m) Bryant v. Beattic, 4 Bing. N. C. 254 ; Com. Dig. Condition (L 4) 
(L 6) ; Holnu V. Guppy, 3 M. & \V. 387. 

(fi) Per Holroyd. J., in Sttiddy v. Sanders, 5 B. & C. 638. 

(o) Shaw V. Hurd, 3 Bibb 372; Marshall v. Craig, 1 Bibb 379; Bordon 
V. Bordon, 5 Mass. 67 ; Kleine v. Catara, 2 Gallis. at p. 74. 

(p) Thumell v. Balbirnie, 2 M. & W. 786; Studholms v. Mandtll, i Ld. 
Raym. 279 ; Gallini v. Lahore, 5 T. R. 242. 
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If A. covenant with B. that he will marry C. by a named 
day, and before that time B. himself marries C, no liability 
arises on the covenant. 

In connection with this case I have looked at many 
authorities (g). 

Upon the whole I think it quite clear that, whatever 
may be said as to waiving or excusing the performance of a 
condition in a bond or a condition precedent, by the consent 
or acts of the parties, the performance of an absolute, inde- 
pendent covenant can be waived, excused or discharged 
only by an instrument under seal. But an action to re- 
cover damages for the breach of a covenant may be met by 
a plea setting forth that the covenantor by his own acts, 
himself or by his procurement, caused the non-performance 
of the covenant, hindered and prevented the covenantor 
from the performance thereof, in a word, in fact, himself 
instead of the covenantor, made a breach of the covenant. 
I do not think the present plea comes up to this point. It 
sets forth an isolated fact, that the plaintiff converted to 
his own use and wrongfully deprived the defendant of a 
large quantity of lumber with which the defendant intended 
to fence, and would have fenced the premises, whereby, that 
is, by so doing he prevented the defendant from perform- 
ing his said covenant. The preventing is limited to the con- 
verting and wrongfully depriving the defendant of a large 
quantity of lumber, with which the defendant intended to 
fence, and would have fenced the premises. This might all 
be true, and yet it might have been quite possible for the 
defendant to have performed his covenant. I therefore 
think the plea not a sufficient answer to the declaration. 

It may be that the defendant has in law a good defence, 
or a good answer to the plaintiffs' action. This will depend 

(j) Inchbald v. The Western N. Coffee Co., 17 C. B. N. S. 732; Planchi 
T. Colbum, 8 Bing. 14 ; Cutter v. Powell^ 2 Sm. L. C. i ; Moffatt v. Laurie, 
15 C. B. 583; Pordage v. Cole, i Wms. Saund. 319 /; Peters v. Opie, 2 
Wms. Saund. 346: Prickett v. Badger, 1 C. B. N. S. 295; Cordwent v. 
Hunt^ 8 Taunt. 596 ; Rawlinson v. Clarke, 14 M. & W. 187 ; Spence v. 
Healy, 8 Ex. 668 ; Kay v. Waghorn, i Taunt. 428 ; Heard v. Wadham, 1 
East 619 ; Littler v. Holland, 3 T. R. 590 ; Terry v. Duntze, 2 H. Bl. 389 ; 
Addison on Contracts. 7th ed. 243 ; Leake on Contracts, 362, 413 ; Chitty 
on Contracts, 7th American ed. 738. 
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upon the facts which shall be given in evidence. To 
entitle and enable the defendant to give such facts in 
evidence, I think it right he should have liberty to amend 
his plea. Accordingly, I think leave should be given him 
to amend as he shall be advised. I am disposed to think, on 
the authorities to which I have adverted, that it would be a 
good plea in this case to state that the defendant, after the 
making of the said covenant and from thence to the said first 
day of June was always ready and willing and offered to 
fence in the said tract of land and premises with a board 
fence according to his said covenant in that behalf of which 
plaintiff had notice; but while the defendant was so ready 
and willing and so offered to fence in the said tract of land 
and premises as aforesaid, the plaintiff, by his wrongful 
acts in this behalf, wholly hindered and prevented the 
defendant from so doing, and thereby and by his own 
wrongful acts wholly caused the non-performance of the 
covenant as in the declaration alleged. Under such a plea 
as this the defendant may give in evidence the special fact 
set out in his present plea which by itself, as now pleaded, 
I think not sufficient in law, and any other facts in the 
same direction, all of which when taken together, to entitle 
the defendant to succeed must be sufficient in fact and in law 
to establish the truth of the plea suggested. It must not be 
forgotten that it is not necessary to plead facts. Pleadings 
ought to state the legal effect of facts, not the facts them- 
selves. If in the plea suggested, the facts, whatever they 
may be, will justify the legal conclusion, or the conclusion 
in law as averred in the plea, that the plaintiff wholly 
hindered and prevented the defendant from performing his 
covenant, that is all the defendant had to look to. He 
is to plead the legal effect or conclusion in law flowing 
from the facts, but not the facts themselves. The facts 
are matters of evidence to be gone into on the trial, not 
to be detailed in pleading (r). 

Judgment for the plaintiff on the demurrer. 

(r) The case subsequently went to trial. See the next page. — £. D. A. 
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Leasi — Covenant by lessor to fefue premises — Breach — Distraining heastz of 
the plough — Illegal distress — Measure of damages. 

The defendant demised land to the plaintiff for one year at |^20o and 
covenanted to fence the premises. He neglected to build the fence and 
the plaintiff refused to pay an instalment of rent amounting to tioo. 
The defendant distraindd a voke of oxen and a waggon with household 
furniture, not finding any other distress on the premises. After seizure, 
appraisement and notice of sale, the bailiff found some barley in a shed 
CD the premises, but made no change in the seizure or inventory, think- 
ing he had no right to do so and believing that the barley was not there 
when he made the seizure. The plaintiff never objected to the seizure 
of the oxen, and once asked for a postponement of the sale. The oxen 
and waggon were sold, the plaintiff buying them for 9i6o. The rent 
and expenses amounted to 9x35.30. The surplus was retained by the 
plaintiff. The day after the sale he issued a writ. The jury found a 
verdict for the plaintiff on the counts for breach of covenant to fence, 
distraining beasts of the plough, and excessive distress, and assessed 
the damages at $180. 

Held, that the damages were excessive, and that there should be a new 
trial unless the plaintiff consented to reduce his verdict. 

Per Wood, C.J. The measure of damages on the breach of covenant was 
what it would have cost the plaintiff to have leased another piece of 
land, fenced ; for distraining beasts of the plough, what it would have 
cost the plaintiff to have hired oxen for the several days he was deprived 
of the use of them. 

Declaration: — ^Pirst count. — Breach of covenant in a 
lease for one year from date, made the 16th October, 1875, 
from the defendant to the plaintiff whereby the defendant 
covenanted to fence the demised premises on or before Ist 
June, 1876. Second count. — Trespass to goods, for seizing 
the plaintiff's oxen, harness and waggon. Third count. — 
Trover for oxen, harness and waggon. Fourth count. — 
Trespass on the case, for wrongfully distraining beasts of 
the plough. Fifth count. — For excessive distress. 

Pleas : — ^First, to the first count, that the plaintiff, by 
converting to his own use certain lumber of the defendant's, 
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prevented the defendant from performing his covenant. 
Second, to the remaining counts, not guilty by Statute, 11 
Geo. II. cap. 19, sees. 19, 21. 

To the first plea the plaintiff demurred, and judgment 
was given for him on the demurrer (a), and he joined issue 
on the second plea. 

The facts were as follows: — The defendant demised a 
piece of land to the plaintiff by lease dated 16th October, 
1875, for one year from date, at a rental of $200, whereof 
1 100 was to become payable on 15th July, 1876, and $100 
on 15th September, 1876. The defendant covenanted to 
fence the land on or before 1st June, 1876. The plaintiff 
went into possession of the land and paid the first instal- 
ment of rent, but, owing to the defendant's neglect to fence 
the land, refused to pay the second instalment, alleging 
that he had sustained damages by reason of the defendant's 
neglect to fence. The defendant, on 28th September, 
issued a distress warrant for the overdue rent, and on SOth 
September the bailiff, on his way to the premises, met a 
person driving the plaintiff's oxen on the highway and 
informed him that he seized them, and directed him to 
bring them to the demised premises and leave them there, 
which was done. The bailiff then went on to the premises 
and made a seizure of household furniture. On 2nd 
October he delivered an inventory to the plaintiff including 
the oxen. The plaintiff, at this time, made no objection to 
the seizure of the oxen, nor did he at any time. On 6th 
October, the property was appraised and notice of sale 
posted up ; and on the same day, for the first time, the 
bailiff found some barley in a shed on the premises which 
he had not seen before. Thinking he could not substitute 
the barley for anything that he had already seized, and 
believing that the barley was not there when he made the 
seizure, he made no change in the seizure or inventory. The 
sale was to have taken place on 9th October, but, at the 
plaintiff's request, it was postponed for several days. The 

(a) Ante p. iig. — £. D. A. 
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oxen and waggon were sold on 11th October, and the plaintiff 
bought them in at $160, a price more than sufficient to pay 
the rent and expenses of distress, viz. : $185.80. The balance 
he either retained or received back from the bailiff at the 
time. On 12th October the plaintiff issued his writ. 

The case was tried by and before the Chief Justice and a 
jury at the March Assizes, 1877, and a verdict was rendered 
for the plaintiff, and the damages assessed on the counts for 
breach of covenant to fence, distraining beasts of the plough 
and excessive distress at $180. 

In this term Macdonald obtained a Bule Ni9i to set aside 
the verdict and for a new trial, on the ground that the 
verdict was contrary to law and evidence, and the weight of 
evidence, and that the damages were excessive. 

McKenzie showed cause, and Macdonald supported the 
Rule. 

The judgment of the Court was delivered by 

Wood, C.J. — I thought and ruled on the trial that there 
was no evidence to sustain the counts in trespass and trover. 

This reduces the plaintiff's case to three points, com- 
prised in the first, fourth and fifth counts, namely : — 1. The 
damages for not fencing. 2. The distraining beasts of 
the plough. 8. Excessive distress. These three points 
were submitted to the jury with a charge explaining to, and 
instructing, them, that no defence or excuse was offered by 
the defendant for not making the fence as he had covenanted 
to do ; and that the plaintiff was entitled to the natural 
damages legally flowing from the breach of the covenant, 
but to no special, extraordinary or speculative damages. 

In respect of distraining beasts of the plough and exces- 
sive distress, I explained the nature of these causes of 
action, and referred to the evidence given in the case, and 
the nature and kind of evidence necessary to justify a jury 
in finding these issues against the defendant ; and finally, 
I told the jury that they should find whether or not beasts 
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of the plough were distrained while there was suflScient pro- 
perty on the premises, other than the oxen, to take for the 
rent| to the knowledge of the defendant ; and also to find 
whether or not the distress was excessive ; and in the event 
of their finding either of these issues for the plaintiff, to find 
such damages, in respect thereof, as they thought the plain- 
tiff had sustained, but to find the questions submitted to 
them separately, that is, what amount of damages they 
found in respect of the breach of covenant, in regard to the 
fence, and to state how they found as to the issues in respect 
of distraining beasts of the plough, and excessive distress ; 
and if they found these or either of them for the plaintiff, 
to state what amount of damages they found in respect 
thereof. The jury rendered a verdict for the plaintiff as 
follows : — Damages in respect of the fence, $80 ; for dis- 
training beasts of the plough, and for excessive distress, 
$100; total, $180. 

To set aside this verdict, and to have a new trial, on the 
grounds that the verdict is contrary to law, and against evi- 
dence, and that the damages are excessive, the defendant 
has obtained a Bule Nisi, and that rule has been argued. 
It now remains to be considered whether the defendant, 
under the evidence, is, according to law, and the principles 
established in respect of reviewing the verdicts of juries, 
entitled to the relief he seeks, or any relief whatever. 

There is no complaint for the reception or rejection of 
evidence, or the conduct of the trial, or the ruling of the 
judge, or of the way in which he left the case to the jury. 
The complaint is that the jury improperly found the two 
special issues submitted to them for the plaintiff, whereas 
they should have found them for the defendant. There 
was some evidence to go to the jury on these issues ; and, 
although I should have been better satisfied had they foimd 
these issues for the defendant, I cannot say there was no 
evidence to support their finding. Did the case, therefore, 
rest entirely on the finding of these issues, I should be 
reluctant to disturb the verdict of the jury, although I 
entertain strong convictions that their verdict should have 
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been the other way. But the damages, both on the count, 
for breach of covenant, and on the counts for distraining 
beasts of the plough, and excessive distress, seem to me 
irrational ; and can only be accounted for on the supposi- 
tion of misconception of the rules and principles upon 
which, in actions of this kind, according to reason and law, 
damages are to be compensated and estimated. 

In considering this subject, I shall pass over the merely 
theoretical discussion of the primary principles, upon which, 
in a legal point of view, the doctrine of damages is based, 
simply remarking, in a general way, that it may be broadly 
stated that every infringement of a right involves a claim 
to nominal damages, though all actual damage is dis- 
proved. I shall confine myself to a few observations on the 
principles upon which damages are given in actions of con- 
tract and tort, inasmuch as the present case is limited to 
those two forms of action. 

The theoretical idea of damages is, that they are to be a 
compensation and satisfaction for the injury sustained (b). 
Practically, however, there can hardly ever be a case in 
which they are completely so. Take the simplest and most 
common instance, the non-payment of a debt on the day 
when the same is payable. Put out of the question every 
element of mental suffering caused by the delay. There 
may be a clear amount of pecuniary loss flowing in the 
most direct manner from it. The creditor may be thrown 
into insolvency, and become permanently mined. He may 
have to borrow money at ruinous sacrifices. Transactions 
based and depending upon the payment of the debt at the 
appointed day may fail, and thereby involve the creditor in 
great losses on the failure of most profitable bargains. In 
short, in numberless forms and ways, direct damage of a 
large amount may flow immediately from the breach of a 
contract to pay a certain sum of money on a given day, as 
the non-payment of every debt, whether by bond, covenant, 
bill, note, account, or otherwise, at the time appointed 

(b) 2 BI. Com. 438. 
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for the payment thereof, is a breach of contract. Even if 
none of these damages arise, still his taxed costs in the 
action are not a complete and adequate remuneration for his 
time, trouble and expenditure in the recovery of his debt. 
Nevertheless, in all these cases the measure of his damages 
is the amount of the debt, the legal interest and the taxed 
costs. 

In the case of contract, the rule is much more distinctly 
defined and drawn than in cases of tort. As a general rule, 
the primary and immediate result of the breach of contract 
can alone be looked at. Hence, in the non-payment of 
money, no matter what the inconvenience and amount of 
damage sustained by the non-payment thereof, the measure 
of damages is the money itself, and the legal interest 
thereon, only (c). So where the contract is to deliver goods, 
replace stock, or convey an estate, the profit which the plain- 
tiff might have made by the re-sale of the matter in ques- 
tion cannot, in general, be taken into account ; nor the loss 
which he has suffered from the fact of his ulterior arrange- 
ments, made in expectation of the fulfilment of the bargain, 
being frustrated. The principle of all the cases seems to be 
that, in matters of contract, the damages, to which a party 
is liable for its breach, ought to be in proportion to the 
benefit he is to receive from its performance. Now this 
benefit, the consideration for the promise, is always meas- 
ured by the primary and intrinsic worth of the thing to be 
given for it, not by the ultimate profit which the party 
receiving it hopes to make, when he has got it. In the case 
of a contract to do a particular thing, the actual cost or 
value of doing the thing, and the actual cost and value of 
providing the same thing otherwise, are to be taken into 
account and thence a measure of damages reduced in an 
action for the breach of the contract, and not the profits, 
speculative or otherwise, which the plaintiff may allege or 
prove he would have gained, had the defendant not made a 
breach of the contract. A bottle of laudanum may save 
a man's life, or a livery hire may enable a man to make his 

{c) Per Willes, J., Fletcher v. Tayleur, 17 C. B. 29. 
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fortune in a pending transaction ; but neither is paid for on 
this footing. The price of each is based on its market 
value ; and this operates and becomes a liquidated estimate 
of the worth of the contract to both parties, and as the 
measure of damages in case of breach. It would operate in 
this way ; that one party should be paid on one estimate of 
value for carrying out his bargain, and be forced to pay for 
failing in it on quite a different estimate. This would be 
making him an insurer of the other party's profits, without 
any premium for undertaking the risk. The law on the 
subject of damages has not long since undergone elaborate 
discussion (d). Hadley v. Baxendale is important to the 
practical lawyer as pointing out under what circumstances 
special damages, not directly and immediately flowing from 
the thing in contract may be recoverable. In no case of 
contract, with the single exception of breach of promise 
of maxriage, has it been held that the motives or conduct 
of the party breaking the contract, or any injurious cir- 
etunstances not flowing from the breach itself, could be con- 
sidered in estimating the damages where the action is on 
the contract. It frequently happens that circumstances of 
malice, fraud, or violence, give rise to an action of tort as 
an alternative remedy ; but where the plaintiff chooses to 
sue upon the contract, he lets in all the consequences of 
that form of action (e). It would seem from Chitty on 
Contracts, that according to the case of Lord Sondes v. 
Fletcher (/), there are circumstances in which a defendant 
may be regarded in the light of a wrong-doer in breaking 
his contract ; and that in such cases a greater latitude is 

allowed the jury in assessing damages. But when that 
case is carefully examined, it will be found strictly within, 

and is no exception to, tbe rule I have stated. The cases 

that arise on contracts for the sale of land, when properly 

examined, form no exception to the rule. This is illustrated 

in the case of Robinson v. Harman (g), 

(d) Hadley v. Baxendale, 9 Ex. 341 ; Fletcher v. Tayleur, 17 C. B. 21. 

(e) Thorpe v. Thorpe, 3 B. & Ad. 580. 
(/) 5 B. & Aid. 835. 

(g) 1 Ex. 850. 
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Actions of tort are governed by far looser principles. 
Bat even here, in many cases, the measure of damages is 
as accurately ascertainable as in actions on contract. 
Torts are divisible into three classes : injuries to the pro- 
perty, person, or character. Those of the first class may 
be mingled with ingredients, which will enhance the 
damages to any amount. For instance, a man's goods 
may be seized under circumstances which involve a charge 
of a criminal nature (h) ; or a trespass upon land may be 
attended with wanton insult to the owner (t). Any species 
of aggravation will of course give ground for additional 
damages. In general, however, injuries to property, when 
unattended by circumstances of this sort, and especiaUy 
when they take place under a fancied right, or are a simple 
irregularity in executing or accomplishing a lawful object, 
are only visited with damages proportionate to the actual 
pecuniary loss sustained. On the other hand, where the 
person or the character is injured, it is difficult, if not quite 
impossible, to fix any limit ; and, as Majme, in his work on 
Damages, says, the verdict is generally a resultant of the 
opposing forces of counsel on either side, tempered by such 
moderating remarks as the Judge may think the occasion 
requires. It must not be supposed, however, that even cases 
of this kind are quite beyond rule. If it were so, there 
could be no such thing as new trials for excess of damages. 
The difference is, that, in cases of contract, and in some 
cases of tort to property, a rule can be applied to the facts 
so accurately as to make the amount a mere matter of cal- 
culation. In the other class of cases, the rule goes no far- 
ther than to point out what evidence may be admitted, and 
what grounds of complaint may be allowed for. But when 
this is done, the amount of the damages is entirely within 
the disposition of the jury. And, in these cases, a new trial 
will only be granted when the verdict is so large as to satisfy 
the Court that it was perverse, and the result of gross error, 
or such as to show that the jury must have acted under the 
influence of improper motives, or under some misconcep- 

(A) Bracegirdle v. Or/ord, 2 M. & S. 77. 
(i| Merest v. Harvey, 5 Taunt. 442. 
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tion ij). The doctrine of the Court is, that, whatever may 
be the form of the action, or the nature of the injury, 
whenever the damages are so excessive as to warrant the 
belief that the jury acted under some erroneous impression 
or undue influence, a new trial will always be granted. 
When no injury to the person, or feelings, is shown, and 
there is no malice in the case, and only a question of pro- 
perty is involved, and there is, therefore, a clear standard 
of damages, and no difficulty in applying it, the measure of 
dajuages is a question of law, and directly under the control 
of the Court ; but ia actions for torts to the person, char- 
acter, or feelings, where the damages can be gauged by no 
fixed standard, but necessarily rest in the sound discretion 
of a jury, the Court interferes with a verdict on the mere 
ground of excessive damages, with reluctance, and never, 
except in a clear case. From the decided cases, it is diffi- 
cult to lay down a general rule. It would seem each case 
must be determined in the light of the principles I have 
attempted to indicate from the evidence given on the trial, 
and the facts and circumstances surrounding it. It should 
never be forgotten that the Court is responsible for the 
administration of justice ; and it can never permit any ver- 
dict of a jury to stand, which would shock the moral sense 
of society, or violate the principles of natural justice. 

We therefore see that in actions arising on contract, and 
in cases of tort to property and other cases of tort, as for 
an excessive distress, or for distraining goods privileged 
from distress, where there is no malice and no circum- 
stances of aggravation, the damages are only a compensa- 
tion, and sometimes, as I have already stated, an inadequate 
compensation, and are a question of law, directly under the 
control of the Court, and are limited by fixed rules and 
determinate principles ; and if these are disregarded by the 
jury, it is the duty of the Court, of which it cannot divest 
itself, to vindicate the law by submitting the case to 
another jury, and so to grant new trials, until justice is 
administered according to law. But in cases where the 

{j) Goufrh V. Fair, i Y. & J. 477. 
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injury is not to property alone, but also to the person, or 
the dignity of manhood, to character, to feelings, or to 
these latter only, accompanied with malice and aggravated 
circumstances, damages may be viewed not in the light of 
compensation alone for the injury sustained, but also in 
the light of punishment to the wrongdoer for the harm 
done, and for the sake of public example. On no other 
principle can the numberless cases in which damages have 
been given wholly disproportioned to the real loss sustained, 
or the actual mischief done, be sustained. Still, even in 
these cases, as I have already remarked, numerous decided 
cases show that the Court has always asserted its authority 
over the latitudinarism of juries. 

I thought it proper, in the interest of the administration 
of public justice, in consequence of some observations made 
by counsel on the argument, as to the constitutional func- 
tions of the Court and of juries in the trial of causes, and 
the assessment of damages, clearly to lay down the prin- 
ciples which appertain to the assessment of damages whether 
by the Court or a jury ; and the duty of the Court to review 
and, if justice require it» to submit the case to another jury. 
a duty the discharge of which the Cpurt dare not and can- 
not divest itself. 

In the light of these principles, I am unable to see in the 
present case, from the whole evidence, how the jury made 
up the estimate of damages to $80 for the cause of action 
set out in the first count The count charges no special 
damages, and therefore none can in law be recovered (k). 
If special damages, as the profits which might have been 
realized from the acre of land by devoting it to a market 
garden, are claimed as a loss sustained by breach of the 
covenant to fence the land, or any other special damages, 
except those which necessarily and immediately flow as the 
natural consequence of the breach of the covenant, they 
should have been particularly stated in the body of the 
count ; and when stated, evidence would have to be given 

(*) Boorman v. Nash, 9 B. & C. 145 ; Rodgers v. Nowill, 5 C. B. 109. 
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to show that the special circumstances were known to, and 
in contemptation of, the parties, especially the defendant, 
at the time he entered into the covenant (Z). The question 
of damages, under this count, falls within the rule applic- 
able to cases arising on contracts ; and the amount, by the 
application of the rules of law to the facts given in evidence, 
is a mere matter of computation. We knew the whole fence 
would cost only $127. We further know that the plaintiff 
could have the use of it only for about five and one-half 
months. Could the use of it have been worth to the plain- 
tiff for that period, (26 ? Gould he during that time have 
sustained a loss for the want of the fence of $25 ? If so, 
on what proved fact — ^not on what sworn opinion — is it 
based ? In questions of this kind facts, not opinions, must 
be the guide and the only guide. We know as a fact that 
the plaintiff rented land, certainly equally as eligible for any 
sort of cultivation as this, in its very neighbourhood for less 
than $5 per acre. No evidence was given to show that this 
acre was in any respect whatever any better adapted for 
a market garden than any acre of the 21 acres which the 
plaintiff rented from Mr. Drever just across the road from 
the acre in question. On the contrary the whole evidence 
taken together shows that it was, if anything, inferior. For 
this 21 acres the plaintiff paid $100. No portion of the 
evidence suggests he did not pay the full value of it. Can 
any fair reason be suggested why this rental from Mr. 
Drever does not afford a proper and rational standard of 
the measure of damages for the loss the plaintiff sustained 
by being deprived of the profit and advantage to flow to 
him from the cultivation of this acre ? The plaintiff says 
he knew in the spring the fence would not be put up. He 
certainly knew it by, and indeed before, the first of June. 
The true, and legal damage he is entitled to, therefore, is 
what he could procure another fenced acre of land for, 
equally well adapted for the purposes for which he intended 
to use the acre in question. That is the correct legal 
measure. He is in law entitled to nothing more. The 

(/) Hadley v. BaxendaU, g Ex. 341. 

10 M. R. 
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plaintiff himself has informed us for what sum this could 
be done, namely, less than $5. To this may be added some 
small sum for the annoyance of cattle coming around the 
premises of which the plaintiff complained. Again I say it 
is difGicult to understand by what process of calculation or 
estimation the jury arrived at the sum of $80. I find 
myself under the evidence unable to concur in, or passively 
submit to, such a finding of damages by the jury. They 
must have misapprehended the law, or the evidence, or both. 

The jury also found that beasts of the plough were dis- 
trained, while there was other sufficient distress on the 
premises of which the defendant had notice ; and also that 
the distress was excessive. 

It is not easy to comprehend how, under the evidence 
given on the trial, the jury found that taking the oxen was 
distraining the beasts of the plough, while there were then 
upon the said premises other goods of the plaintiff liable 
to the said distress and sufficient to satisfy the said rent 
and the reasonable charges in respect of the said distress 
whereof the defendant had notice. There is evidence that 
there was 400 bushels of barley on the premises at the 
time of the distress, 200 bushels in an outhouse or store- 
room, and 200 bushels in the barn, whereabouts therein is 
not stated. But I fail to see or to be able to find any 
evidence that the defendant, or his bailiff, had any know- 
ledge that any portion of this barley was on the premises 
until after the appraisement and posting of the notice 
of sale; and then the bailiff only by accident learned of the 
barley in the store-room, and even on the trial he declared 
his ignorance of any barley being in the barn, and his 
belief there was none there ; or that the plaintiff, although 
he saw and conversed with the bailiff on the evening of the 
seizure, and then had full knowledge and notice that his 
oxen were distrained for the rent which was then justly and 
legally due and payable, ever gave any notice of the exis- 
tence of the barley being on the premises or of any other 
articles which might take the place of the oxen. It would 
seem therefore, that in this point of view, the case of the 
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plaintiff was not made out ; at all events not to the extent 
of justifying a verdict in his favour on the issue raised on 
the fourth count. The jury have, however, found this issue 
for the plaintiff, but I must say, I think without sufficient 
or satisfactory evidence. For in all cases, the plaintiff 
is bound to make out his case with reasonable certainty 
and clearness to entitle him to a verdict. 

By the statute of 57 Hen. III. cap. 4, it is enacted '' that 
no man shaU be distrained by his beasts that gain his 
land nor by his sheep for any debt, if there can be found 
another distress, or chattels sufficient whereof they may 
levy the distress or that is sufficient for the demand ; and 
the same conditional exemption extends to the instruments 
of a man's trade or profession. The exemption, absolute 
or conditional, extends to many other things which it is not 
at all material here to notice. They will be found enu- 
merated in order in Simpson v. Hartopp (m). It is to be 
remarked that, where goods are taken, either absolutely or 
conditionally priviliged from distress, when there are suffi- 
cient unprivileged goods to satisfy the distress, the distress 
is wholly void, and prima facie the distrainor is liable in 
trespass or trover for the full value of the goods illegally 
taken (n). As to such goods he is a trespasser ab initio (o). 
Instead of trespass the count may be in case, as it is here. 
Under this count the amount of damages may be to the full 
value of the goods illegally taken, or less, depending upon 
the circumstances (p). In the present case the oxen were 
nominaUy sold, but bought in by the plaintiff, and the pro- 
ceeds of the oxen and the waggon were applied to the 
satisfaction of the rent and costs of distress, and the 
overplus paid to and accepted by, the plaintiff, who 
received and accepted the whole beneiit of the value of the 
oxen by the payment of the rent from which he was dis- 
charged and the reception of the overplus. It is, in a 

(m) Willes, 5T2 ; i Sm. L. C. 450. 

(n) Attack V. Bramwell, 3 B. & S. 520. 

(0) Nargett v. Nias, 1 El. & El. 439 ; Keen v. Priest, 4 H. & N. 236. 

(p) Harvey v. Pocock, 11 M. & W. 740; Knight v. Egerton, 7 Ex. 407. 
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matter of this kind, where the wrong has no relation to 
personal honour, character or feelings, a principal of 
natural justice, that the actual and ultimate injury should 
be the true measure of compensatory damages, and that a 
deduction should be made for whatever tends to diminish 
it, even when this consists in the return of the goods taken 
by a trespasser to the owner, or their appropriation by 
authority of law to the discharge of a debt due by him iq). 
In the present case, the only damage which the plaintiff 
sustained was the want of the use of a yoke of oxen for six 
or seven days. The time beyond that was extended at the 
instance and by the request of the plaintiff, and counsel 
admitted on the trial that he did not claim for deprivation 
of the use of the oxen for a longer period than I have stated. 
The simple question, therefore of damages under this 
count is, what would it cost to procure, or what was the 
worth of a pair of oxen for seven days ? Were they worth, 
or could they be hired, for (1.00 (1.50, or (2.00 per day? 
If so the damages, under this count ought not to exceed 
(14 — ^perhaps one half that sum would be enough. The 
remote damages sought to be drawn in are not charged in 
the count, and are not the natural necessary or logical se- 
quence of the injury complained of. In law, therefore, 
they can form no element in the estimate of damages. 

By the statute, 61 Hen. III. cap. 4, it was provided ''that 
distresses should be reasonable after the value of the debt 
or demand and by the estimation of neighbours, and not by 
strangers, and not outrageous.'* 

By the statute of Marlbridge, cap. 4 (confirmed by 
Articuli Super Chartas, 28 Edw. I Stat. 8 cap. 12) it was 
enacted, " that distresses shall be reasonable and not too 
great, and they that take great and unreasonable distresses, 
shall be grievously amerced for the excess of such 
distresses." 

" The distress for the taking of which an action on the 
statute of Marlbridge may be brought, must be one obviously 

iq) Proudlove v. Twemhw, i Cr. & M. 326: Harvey v. Pocock, 11 M.& W. 
740 ; Moon v. Raphael, 2 Bing. N. C. 310 ; Rodger s v. Parker ^ 18 C. B. ii2- 
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excessive. As if a man distrain two or three oxen for 
twelve pence ; or if he distrain a horse or an ox for a small 
smn, where a sheep or a pig may be taken, this is an ex- 
cessive distress, because he might have taken a beast of less 
value/* But if there be no other distress on the land, then 
the taking of one entire thing, however great may be its 
value, is not unreasonable (r). It is enough if care be taken 
that some proportion is kept between the value of the pro- 
perty taken and the sum claimed for the rent in the war- 
rant («). In Smith v. Aahworth (t), the goods seized were 
ten times the value of the amount of rent, and Willes J., 
told the jury "that the defendant would only be liable if 
he distrained an amount of goods wholly unreasonable." 
It seems the appraised value will be assumed to be the best 
estimate of the value (u). But the value put upon the goods 
by the appraisers is not conclusive. The jury, on the whole 
evidence, must in each case say whether or not, under the 
facts and circumstances in evidence, the quantity of goods 
taken, in the language of Willes, J., is " wholly unreason- 
able," and find their verdict accordingly. In the case now 
in judgment the goods seized were appraised at $200. The 
rent really due was $100. The .'expenses were $85. From 
a consideration of the whole evidence and all the facts and 
circumstances of the case, viewed in the light of the opinions 
of the Court as expressed and approved of in numerous 
decided cases, I do not think the finding of the jury on the 
issue raised on this count, can be maintained ; and if main- 
tained, no real appreciable damages were, by reason of 
any excess in the taking, sustained by the plaintiff. If this 
issue is to stand, the plaintiff should only have on it nomi- 
nal damages. 

From what I have said it would seem to follow that if 
the plaintiff is entitled to a verdict on the count for taking 

(r) Field v. Mitchell, 6 Esp. 71 ; Avenell v. Croker, M. & M. 172. 

(s) Wilhufhhy v. Backhouse, 2 B. & C. 821; Piggott v. BirtUs, i M. & 
VV. 441 ; Ridgway v. Stafford^ 6 Ex. 404. 

(/) 5 H. & N. 962. 

(«) Walter v. Rumball, 1 Ld. Raym. 53 ; Clarke v. ffolford, 2 C. & K. 
S40. 
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beasts of the plough, be is also entitled to a verdict on the 
counts in trespass and trover. Tbis follows because takingthe 
beasts of tbe plougb wben tbere was sufficient other distress 
not privileged on tbe premises was a trespass ab initio, and 
for remedy thereof tbe plaintiff migbt declare in case or 
trespass or botb. On tbe trial and argument tbe trespass 
and trover counts were attempted to be sustained by the 
evidence of wbat occurred in respect of tbe oxen and wag- 
gon on tbe bigbway, and not by tbe evidence of distraininf? 
beasts of tbe plough ; and my attention was not called to 
tbe f^ct that a wrongful distraining of beasts of tbe plough 
was not within tbe statute 11 George II. cap. 19 sec. 19, 
until I was preparing tbis judgment. This, however, is a 
more technical matter, and does in no way affect the merits 
of tbe case. 

The defendant was justly entitled to enforce the payment 
of (100 rent due him according to tbe forms of procedure 
prescribed by law. He adopted that, which be had a right 
to do, given by law to a landlord, by issuing and proceeding 
with, a warrant of distress. In tbis be is, of course, bound 
to proceed according to law. If be fails in any particular 
be is liable to an action. Tbe law holds him to the strict 
practice it has prescribed, for his proceedings have not tbe 
prior sanction of, nor are they based upon, a judgment of 
a Court of law. His warrant may lay hold of goods which 
the process issued upon a judgment at law cannot reach. 
Hence tbe law requires that he should proceed with great 
circumspection ; and it is reluctant to excuse any departure 
from, or intromission of, the rules of practice and the 
forms of procedure which it has established. 

But it is not too much to say that if what transpired in 
tbis case, in the effort to collect $100 rent, is to subject the 
defendant to (180 damages, besides the costs of tbis action, 
tbe law of landlord and tenant is a snare and a delusion. 
If any malice, or ill will, or bad feeling, or attack on reputa- 
tion or character, or harshness, recklessness, or wanton- 
ness, had been exhibited or manifested on tbe part of the 
defendant, or could be inferred from any thing that trans- 
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pired, it might perhaps, in some degree, accomit for, if not 
reconcile one to, the apparent injustice of the verdict. 
But nothing of the kind is pretended or can be detected in 
the whole case. I am, therefore, forced to the conclusion 
that the verdict of the jury, from misconception or misap- 
prehension of the real questions submitted to them, is 
contrary to law, and is against the evidence ; and that the 
damages are excessive. 

• 

It would seem, not in the interest of either party that 
the expense of a new trial should be incurred if it can be 
avoided. It was the defendant who asked for a jury trial 
and he has had it. He might fare no better in a second 
trial; still, according to law and the practice of the courts, 
he is entitled to have the case submitted to another jury. 
My learned brothers agree with me that a new trial should 
be granted ; but they have come to the conclusion also 
that if the plaintiff shall consent to reduce his verdict to 
$80, the rule for a new trial shall be discharged. 

The judgment of the Court therefore is, that the rule 
for a new trial without costs be absolute, unless within one 
week the plaintiff's attorney file with the clerk of the 
Court a memorandum in writing signed by him consenting 
to reduce the verdict in this cause to the sum of $80, in 
which case the rule is to be discharged without costs, 
otherwise a rule absolute for a new trial without costs. 

Jvdgment accordingly. 
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IN CHAMBEES. 



BLACK T. KENNEDY. 

Indian — Indian Reserve — Mortgage on land in Reserve — Ejectment thereon— 
Hah.fac. poss, — Liability of Sheriff to execute. 

A mortjsage made by an Indian living on a Reserve of land in the Reserve 
is void, and judgment in ejectment recovered thereon is also void, and a 
Sheriff is not bound to execute a writ issued thereon. 

Mandamus is not the proper proceeding to compel a Sheriff to execute a 
writ. A motion for a Rule should be made. 

Motion for a mandamus to the Sheriff of Manitoba, 
commanding him to execute a writ of habere facias poi- 
iesiionem issued on a judgment in ejectment. A summonfi 
for the writ had been granted by Betournay, J., which was 
now moved absolute. 

The facts of the case were that the defendant was an 
Indian, and lived upon a piece of land forming part of the 
Indian Beserve in the Parish of St. Peter's, in the County 
of Lisgar, where or upon which he resided prior to the 
setting apart of the Beserve. This Beserve was set apart 
for the Indians, known as the St. Peter's Indians, or Prince's 
Band of Indians, in or about the year 1871. Subsequently, 
and in or about July, 1878, the plaintiff took from the 
defendant, then and now residing on the land in question, 
a mortgage, or some deed of conveyance in the nature of 
a mortgage, of the parcel of land in question, and under 
this deed brought an action of ejectment in this Court 
against the defendant for the recovery of possession of the 
land. The defendant appeared by attorney, and the case 
was tried at the October Assizes, 1876, before Betournay, J; 
and resulted in a verdict for the plaintiff. It appeared that 
the Court was not informed that the defendant was an 
Indian and the land part of the Indian Beserve. On this 
verdict, in December, 1876, judgment was entered, and in 
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the month of January, 1877, a writ of hab. fac. pos. and 
Ji.fa. for costs was issued and delivered to the sheriff to be 
executed. The sheriff, on going to execute the writ, found 
out the true state of facts, viz., that the defendant was an 
Indian residing on the land in question in the Indian 
Beserve. Thinking he had no power or authority to execute 
the writ, he declined doing so, and informed the plaintiff's 
attorney of his resolution. The plaintiff now applied for a 
mandamus. 

Wood, C. J. — This certainly is a novel application. The 
execution and return of a writ of habere facias possesnonem, 
are, as a rule, governed by the same principles, and fall 
within the same category as ordinary writs of fieri facias. 
The practice and procedure in cases of this kind may be 
found in Chitty's Archbold (a). The common and ordinary 
course is, if the sheriff do not return the writ within a pro- 
per time in that behalf, to obtain a rule or order for him 
to do so. In the case of a writ returnable immediately 
after execution, strictly speaking, the writ may not be 
returnable until executed ; yet, the Court, or a Judge, may 
order a sheriff to return what he has done upon it, or to 
answer why he has not, or does not, execute it ; and so in 
a certain sense to make a return of the writ (b). If the sheriff 
does not return the writ according to its exigency he may 
be ruled, and if he obey not the rule he may be attached (o). 
If the return be false, or not sufficient in law on the face 
of it, ulterior proceedings may be had and taken according 
to well settled principles of practice. I cannot see why a 
departure from the normal mode of procedure should have 
been adopted in the present case. 

I am disposed to think, without going into the merits of 
the case, I should be inclined to refuse this application, and 
leave the plaintiff to the ordinalry remedies of enforcing a 
return to the writ, and the taking of such proceedings 
thereon, if any, as he might be advised. But, perhaps, 

(a) Z2tb Ed., pages 593 to 640. 

(b) Lewis v. Holmes, 10 Q. B. 896. 

(c) Chitty's Archbold, pp. 627, 628, 632. 
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now that the matter is before me, even in this exceptional 
manner, it is better that I should shortly express an 
opinion upon the merits of the case. 

By 34 Vict. cap. 18, 82- 88 Vict. cap. 6 (D) intituled, 
'' An Act for the gradual enfranchisement of Indians, the 
better management of Indian affairs, and to extend the 
provisions of the Act 81st Victoria, chapter -42," was 
extended, and was made applicable to Manitoba. The 
Statute 81 Vict. cap. 42, was, therefore, in full force in 
Manitoba, when the transaction arose, and the mortgage 
covering the land in question, was executed ; and the rights 
of the mortgagee, the plaintiff, under it must be controlled 
by, and be subject to the provisions of that Act. The 
Indian Beserve, of which the said lands form part, was 
set apart, located, and defined, long prior to the making of 
this mortgage. 

By reference to the latter Act, I find by section 6, that, 
" All lands reserved for Indians, or for any tribe, band or 
body of Indians, or held in trust for their benefit, shall be 
deemed to be reserved and held for the same purposes as 
before the passing of this Act, but subject to its provisions ; 
and no such lands shall be sold, alienated or leased until 
they have been released or surrendered to the Crown for 
the purposes of this Act." 

By section 8 no release or surrender of lands reserved 
for the use of the Indians, or of any tribe, band or body of 
Indians, or of any individual Indian, shall be valid or bind- 
ing except on condition that such release or surrender 
shall be assented to by the chief or a majority of the chiefs 
of the tribe, band or body of Indians, assembled for that 
purpose, at a meeting to be held in the presence of the 
Secretary of State, or of a duly authorized officer from the 
Governor-General; and the fact of the assent to such 
release or surrender must be certified to by the Secretary 
of State or other officer duly attending in that behalf ; and 
by section 10 no release or surrender of any such lands to 
any party other than the Crown, shall be valid. Section 15 
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defines who are Indians. The defendant is clearly within 
the definition. 

Section 17 is as follows : — " No persons other than 
Indians and those intermarried with Indians, shall settle, 
reside npon or occupy any land or road or allowance for 
roads running through any lands belonging to or occupied 
by any tribe, band or body of Indians ; and all mortgages 
or hypothecs given or consented to by any Indians or any 
persons intermarried with Indians, and all leases, cottracts 
and agreements made, or purporting to be made, by any 
Indians or any person intermarried with Indians, whereby 
persons other than Indians are permitted to reside upon 
such lands, shall be absolutely void." 

I have examined the mortgage given or consented to by 
the defendant in this case, and not only as a mortgage is 
it within this Act, but as a contract and agreement it is 
equally within the express words of the Act, and under the 
provisions thereof must be absolutely void. 

Then follow sections which provide that any encroach- 
ment upon any lands reserved for the use of Indians may 
be visited with the most summary and sharp proceedings ; 
and finally by section 28 it is enacted " that in all cases of 
encroachment upon any lands set apart for Indian Beser- 
▼ations or for the use of the Indians, not hereinbefore pro- 
vided for, it shall be lawful to proceed by information in 
the name of Her Majesty in the Superior Courts of Law or 
Equity, notwithstanding the legal title may not be vested 
in the Crown " — provisions sufficient I should imagine, to 
make both ihe sheriff and the plaintiff pause before at- 
tempting to execute a writ of hob. fac. pos, by turning off or 
expelling an Indian from land on which he was residing in 
and forming part of an Indian Reserve, and putting the 
plaintiff into the possession and occupancy of the same. 
I do not well see how the sheriff could do this without sub- 
jecting himself to the penalties imposed by the statute ; 
and even if he had placed the plaintiff in possession and 
occupancy of these lands, the plaintiff and those holding 
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under him might, under the Act, have been sununarily 
ejected and expelled from the Reserve {d)y and the sheriff 
be obliged to execute these warrants of ejectment and 
expulsion. 

The Act 89 Vict. cap. 18 (D) intituled " An Act to amend 
and consolidate the laws respecting Indians," passed on 
the 12th of April, 1876, repeals 84 Vict. cap. 18, but sub- 
stantially re-enacts it, and collects and consolidates into 
one Act all the then existing statutes relating to Indians, 
with some modifications and some additional provisions; 
bat it in no respect changes or alters the provisions of 34 
Vict. cap. 18 to which I have referred. 

I may remark that this statute was passed before this 
action was brought. Section 66 is as follows : — " No person 
shall take any security, or otherwise obtain any lien or 
charge, whether by mortgage, judgment, or otherwise, upon 
any real or personal property of any Indian or non-treaty 
Indian within Canada, except on real or personal property 
subject to taxation under section sixty-four of this Act: 
Provided always, that any person selling any article to an 
Indian or non-treaty Indian may, notwithstanding this 
section, take security on such article for any part of the 
price thereof which may be unpaid." 

The exception provided in section sixty-four is as fol- 
lows : — " No Indian or non-treaty Indian shall be liable to 
be taxed for any real or personal property, unless he holds 
real estate under lease or in fee simple, or personal 
property, outside of the Reserve or special Reserve, in which 
case he shall be liable to be taxed for such real or personal 
property at the same rate as other persons in the locality 
in which it is situate." 

In whatever way the matter is ' viewed under the 
statutes to which I have referred, the lien or charge of the 
plaintiff on the lands covered by his mortgage, and in 
question in this application, is absolutely void, and the 

(d) Sees. 1 8 to 24. 
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jndgment obtained thereon is of necessity equally void. In 
&ct the whole proceeding to judgment and the judgment 
itself is coram nonjvdice. 

I must therefore discharge this summons with costs. If 
the plaintiff thinks he has any reasonable grounds for this 
application, I reserve him leave to move in next term to 
rescind my order and for a rule for a writ of mandamus. 

Summons discharged. 



In the Mattbb op W. B. THIBEAUDEAU, an Attobney. 

Attomsy and client — Employment of attorney to purchase land scrip — Mis- 
conduct — Liability of attorney to summary application, 

S. employed T., an attorney, to purchase Half Breed land scrip, and for 
that purpose gave him ^30. T. purchased the scrip, and drew and got 
executedf an assignment thereof to S. When the scrip became distribut- 
able. T. refused to disclose to S. the name of the Half Breed from whom 
he had bought the scrip, and also refused to produce the assignment. 
He further procured tne Half Breed to apply for and obtain the scrip, 
which be afterwards sold without accounting to S. 

Held, that the transaction for which T. had been employed was one 
which required legal knowledge to complete it by drawing a conveyance ; 
that, therefore, he had been employed in his professional capacity and 
was liable to the summary jurisdiction of the Court for miscondact in 
the transaction. 

Held, also, that if he had been in possession of the scnp at the time of the 
application, the Court would have ordered him to deliver it to S., but 
on this application he could only be ordered to refund the money 
originally intrusted to him, with interest, as the loss of the client on the 
land was unliquidated. 

Motion to compel W. B. Thibeaudeau^ an attorney, to 
deliver to one Sutherland, certain Half Breed land scrip 
purchased by the attorney for Sutherland with money 
furnished by Sutherland for that purpose. 

There was a conflict of evidence upon the affidavits as to 
some of the facts, but the undisputed facts were as follows: — 

Mr. Thibeaudeau was a solicitor, attorney and barrister. 
Mr. Sutherland, the applicant, in or about the mouth of 
December, 1875, had a conversation with Mr. Thibeaudeau 
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about purchasing Half Breed land scrip of the face yalne 
of $160; and Mr. Thibeaudean informed him that he could 
parchase such scrip for him for about $30 ; and if he 
(Sutherland) would give him the money he would do so. 
In pursuance of this conversation Sutherland gave to Mr. 
Thibeaudeau $80 with which to purchase the scrip. On 
the 28th day of the same month Mr. Thibeaudeau par- 
chased from a Half Breed by the name of Joseph Comptois, 
for Sutherland, the Half Breed land scrip to which he 
(Ciomptois) as the Half Breed head of a family, was under 
87 Vict. cap. 20 (D) entitled, and prepared a formal indenture 
of assignment of the same from Comptois to Sutherland, 
the consideration in which was expressed to be $85, and to 
have been paid to Comptois by Sutherland, which was duly 
executed by Comptois. Mr. Thibeaudeau subsequently 
informed Sutherland of this purchase for him, and shewed 
him the indenture of assignment, which was left in the 
possession of Mr. Thibeaudeau, with the understanding 
that when the scrip was issued and distributable, Mr. Thi- 
beaudeau would procure the scrip for Sutherland. In the 
autumn of the year 1876, the Half Breed land scrip for the 
Parish of St. Agathe was received for distribution at the 
Dominion Lands office in Winnipeg ; and, understanding 
that it was necessary in order to draw the scrip, notwith- 
standing the deed of assignment, to produce at the land 
office a power of attorney, executed by the Half Breed en- 
titled to the scrip in the presence of a Justice of the, Peace 
and certified to by him, before the month of December, 
1876, Sutherland called several times upon Mr. Thibeau- 
deau at his office to get the name of the Half Breed from 
whom the purchase of the scrip had been made, so as to 
enable him to obtain the papers requisite to enable him to 
draw the scrip. On all these occasions he was informed by 
Mr. Thibeaudeau that he had lost or mislaid the assign- 
ment, and could not find it, and that he had forgotten the 
name, and could not give it. Subsequently Mr. Thibeau- 
deau informed Sutherland that the Half Breed, Joseph 
Comptois, had drawn his scrip and sold it to some other 
person. On the 20th December, 1876, Mr. Thibeaudeau 
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himself got from the land office this scrip through and by 
means of Joseph Gomptois, whom he procured to go to the 
land office and draw the scrip, and bring it to him ; for 
doing which he gave him $12. On or about the 20th 
February, 1877, Sutherland obtained from Mr. Thib- 
eaudeau the indenture of assignment 'and transfer from 
Comptois to him of the scrip. Up to this date Sutherland 
did not know the name of the Half Breed from whom the 
scrip had been purchased ; and it was not until he saw 
Comptois, who showed and gave to him a receipt which he 
had taken from Mr. Thibeaudeau when he delivered to him 
the scrip, dated 20th December, 1876, and attached to 
Sutherland's affidavit filed, that he knew or learned 
the fact that Mr. Thibeaudeau had received the scrip. 
It appeared Mr. Thibeaudeau always denied having received 
the scrip. Mr. Thibeaudeau swore that after receiving the 
scrip from Comptois, he sold it, and that he had not now 
any scrip in his possession or under his control. Counsel 
for Mr. Thibeaudeau offered to consent to an order for 
refunding the money to Sutherland. 

Boss, for the motion. 
McKenzie, contra. 

Wood, C.J. — The question for me to decide is has the 
Court summary jurisdiction in this matter ? And if so, to 
what extent ? 

It is a weU settled principle that an attorney or solicitor 
shall not in any way whatever, in respect of any transac- 
tions in the relation between him and his client, make gain 
to himself at the expense of his client, beyond the amount 
of his just and fair remuneration (a). Under no circum- 
stances will an attorney or solicitor be permitted to use the 
funds of his client in a transaction in respect of which he 
wa^ to employ them for the client, and himself appropriate 
the transaction and the gain thereby realized. Such 
transaction and such gain must belong to the client ; and 

(a) Tyrrell v. Bank of London, lo H. L. C. 26. 
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even if done in the name of the attorney or solicitor, and 
that of the client does not appear, and is not made known, 
it makes no difference. In all such cases the attorney or 
solicitor is the trustee of his client. An agent, not an 
attorney or solicitor, is within the same principle. The 
difference is in the remedy. In the case of the former, 
the remedy may be by application to that summary juris- 
diction which the Court has over solicitors and attorneys 
as officers of the Court. In the case of the latter, the 
remedy would be by suit or action. As respects both, the 
remedy may be by suit or action. Indeed in almost all, if 
not all cases, wherein summary applications may be made 
in respect of the conduct, acts or undertakings of attorneys 
and solicitors, the aggrieved party may seek satisfaction by 
suit in equity or action at law. 

The Court, therefore, has dealt cautiously with sxun- 
mary applications of this kind, and has narrowed its 
jurisdiction as far as it could reasonably be done consistent 
with a proper maintenance of the character of so important 
a body of gentlemen as solicitors and attorneys, in whom 
such vast and varied interests are confided, the protection 
of suitors and the public generally, and the due and 
proper administration of justice. The Court as a rule 
has limited its jurisdiction in these applications to' ad- 
mitted facts, or to such facts, although not formally 
admitted, as necessarily or reasonably arise from ad- 
mitted premises. I propose to confine myself within 
those limits. 

The question of jurisdiction depends upon the relation 
which existed between Mr. Thibeaudeau and Sutherland. 
It is not necessary that any action or suit should have 
been instituted or instructed, to establish a sufficient 
relation between them to render Mr. Thibeaudeau liable on 
this application to the summary jurisdiction of the Court. 
That is now well settled, and I need cite no authorities in 
support of the proposition. The principles upon which 
the Court proceeds in application of this kind are equally 
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well settled (b). The rule laid down by Lord Abinger in 
In re Aitkin seems now to be the settled law of the Court. 
This case was decided in 1820 ; and, since that time, the 
rule therein laid down by* Lord Abinger has been cited and 
approved of in the many cases which have subsequently 
occurred, as well in the Common Law Courts as in the 
Court of Chancery. 

As illustrative of the doctrine laid down by Lord Abinger 
in that case is the case of In re Webb (c), in which the facts 
were held by Coleridge, J., not to bring it within the rule laid 
down in In re Aitkin. That learned Judge in refusing the 
application, said, ** While the affidavit states that the appli- 
cants employed Webb to act for them as their attorney in the 
matters relating to the estate, and that they paid the money 
into his hands as such attorney ; they do not state any cir- 
cumstances to show that he had done any work for them in 
his professional capacity ; nor any thing from which it can 
be inferred that he acted generally as their attorney. The 
question, therefore, is, whether it is shown that these mat- 
ters were so connected with his employment as an attorney 
that the Court will exercise its summary jurisdiction in the 
way prayed for. Two cases have been cited in support of 
this appUcation ; and these cases have always been consid- 
ered as carrying the jurisdiction of this Court to its utmost 
limit. Some Judges, indeed, have thought that the case of 
In re Aitkin went too far ; but although I am disposed to 
concur in the propriety of that decision, I ain not prepared 
to go beyond it. In that case the attorney had been 
employed to collect and get in the effects of the deceased 
party, and there could be no doubt that he was so 

(b) In re Aitkin, 4 B. & Aid. 47 ; De Wolfe v. , 2 Chitty 68; Ex 

parU Bodenham, 8 Ad. & E. 959 ; Hughes v. Mayre, 3 T. R. 275 ; Strong v. 
Hatve, X Stra. 621 ; Ex parte Grubb, 5 Taunt. 206; In re Knight, 1 Btng. 
91 ; Ex parte Uxhridge, 6 Ves. 425 ; Ex parte Partridge, 2 Mer. 500 ; 
Cocks V. Harman, 6 East 404 ; Ex pt^rte Lowe, 8 East 237 ; In re iVebb, 2 
£>. & L. 932 ; In re Fairthorne, 3 D. & L. 548 ; In re Hillyard, 2 D. & L. 9x9 ; 
In re Gee, 2 D. & L. 997; In re O'Reilly, 2 P. R. 198; In re Toms 6* 
Moore, 2 Chy. Cham. 381 ; Re Carroll, 2 Chy. Cham. 323; Re Cullen, 27 
Beav. 51 ; Dixon v. Wilkinson, 4 DeG. & J. 508 ; Re Wright, 12 C. B. N. S. 
yo5 ; Re Fenton, 3 Ad. & £. 404 : Ex parte Cowie, 3 Dowl. 600. 

{c) Snpra. 

11 M. B. 
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employed because he was an attorney. The same observa- 
tions will apply to the case of Ex parte Bodenham (d), I 
cannot see that the present case resembles either of those 
decisions in its circnmstances. Here anyone who was not 
an attorney, conld equally well have paid the money ; and 
there was no necessity for employing a professional person 
to do so. If the Court were to interfere in a matter of this 
kind, it would be difficult to say where it could stop." 

In Re Knight {e) the Court went beyond the rule laid down 
in Re Aitkin. In this case the attorney was in fact em- 
ployed in no professional matter whatever. He merely 
acted as an agent in a business and employment that any 
non-professional person might have been engaged in and 
performed just as well as an attorney. But the decision is 
based upon the ground that the attorney was employed in 
consequence of his professional character — an inferoioe 
drawn from the facts and circimistances in the case by the 
Court. In this way alone can it be distinguished from the 
case In re Webb, the facts and circumstances of which ap- 
pear to be such as might bring it without any extension of 
the rule of decision in In re Aitkin and Ex parte Bodenham 
within the principle of those cases. 

In re Murray (/). This was an application that a soli- 
citor might, be ordered to deliver up all deeds, papers, and 
writings, and to deliver also his bill of costs, the petitioner 
submitting to pay what should appear to be justly due to 
him. The application was resisted on the ground that there 
was no cause in Court, and that the solicitor's bill of costs 
being entirely for conveyancing business, and not including 
any charges in the prosecution or defence of suits or 
actions, was not in itself taxable. Lord Gifford, the Master 
of the Bolls, said, '' In Lord Uxbridge's Case, there was no 
proceeding in Court : and the only ground of jurisdiction 
was, that the solicitor had in his hands title deeds belong- 
ing to the petitioner. Notwithstanding the two cases cited 
from East the Court of King's Bench in the matter of Aitkin 
have gone even further than the Court of Chancery did ; for 

(rf) Supra. (*) Supra. (/) x Russ. 519. 
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there the Court of King's Bench ordered the solicitor not only 
to give up the deeds which were in his custody, and to deliver 
a bill of costs, bat to account for his receipts and disbnrse- 
ments, and to pay over the balance. In Partridge's Casey the 
circumstance of the possession and detention of deeds and 
writings was wanting. Upon the authorities, therefore, it 
appears that the jurisdiction has been exercised : and I am 
bound to make the order as prayed." 

In Hughes v. Mayre (g) Mayre had done nothing for 
Hughes as an attorney or in his professional capacity, as 
appears bythe case, yet Lord Kenyon, C.J., and Grose, J., 
held that the attorney on the authority of Strang v. 
Howe (fc), might be proceeded against summarily, and he 
was ordered to deliver up deeds and account for moneys, 
although in this matter he had not acted as the attorney of 
the Court. 

Strong v. Howe (i) is a subsequent case, and in it Hughes 
Y. Mayre is cited. The facts of this application are short 
and simple. Mr. Strong had a mortgage on the estate of 
Mr. Howe, and he deposited the writings in the hands of 
his counsel, who, upon a proposal to pay the money, deliv- 
ered the writings to Mr. Howe, the mortgagor's brother, 
who was an attorney, and took a receipt from him to re- 
deliver them upon demand. Mr. Howe, the attorney, 
intrusted them with the mortgagor, who immediately took 
up £200, and left the writings as a pledge, without the 
privity of his brother ; and upon motion against the attor- 
ney the Court made a rule on him to re-deliver the writings 
at his peril, otherwise an attachment ; for they said they 
would oblige all attorneys to perform their trust, and how 
hard soever this might be as between him and his brother, 
yet between him and Mr. Strong, it stood only upon the 
note, by which he had engaged to return the writings at 
all events. 

In all applications of this kind the question is — did the 
attorney, or did he not, act in the particular matter in the 

{g) Supra. (h) Supra. (f) Supra. 
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character of an attorney ? Or did the party engage him in 
the transaction on the ground of his professional charac- 
ter? If either of these questions be answered in the 
affirmative, then the Court will hold the attorney liable to 
be proceeded against summarily (j ). 

In the case in judgment I think the business in which 
Mr. Thibeaudeau was employed, namely, to purchase and 
take a proper transfer of land scrip, the preparation of the 
assignment of which necessarily required legal knowledge, 
was an employment so connected with his professional 
character as to afford a presumption that his professional 
character formed the ground of his employment ; and that 
he was so employed by Sutherland in consequence of his 
being an attorney. 1 think, on the ground alone that the 
employment contemplated in it a conveyance or transfer of • 
the land scrip, or rather the right to it, and that this instru- 
ment was to be prepared by Mr. Thibeaudeau, as it in fact 
was, takes this case out the ratio decidendi of In re Webb 
and brings it within the rule of In re Aitkin. 

But Mr. Thibeaudeau swears he has not in his possession 
or under his control the land scrip. He has disposed of 
it. Had he this scrip in his possession or within his power, 
I should have no hesitation in ordering him, upon payment 
of any lien he might have on it, to deliver it up to Suther- 
land. But he has parted with it, and from its nature it 
cannot be followed. It is said that at the time he disposed 
of this scrip the market price was $70 or $75 ; and that 
now it is worth above $100. How this may be I do not 
know. Mr. Thibeaudeau says that he is ready to refund 
to Sutherland his money. He may well offer to do this. 
Sutherland contends he is entitled to the scrip, or its pre- 
sent equivalent value in cash. From the case made hia 
contention would appear prima facie to be well founded. 
For the assertion of his legal rights in this respect, beyond 
the refunding to him of the money by him entrusted to 



re 



U) In re Fairthome, 3 D. & L. 548; In re Hilly ard, 2 D. & L. gig: In 
Gee, a D. & L. 997. 
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Mr. Thibeaudean, I muBt leave him to the ordinary remedies 
proyided by law. I cannot deal with them summarily, for 
the damages are not liquidated. Bnt in regard to his rights 
to the extent of $80, the amount handed by him to Mr. 
Thibeaudean, and the legal interest thereon till paid, I feel 
no difficulty whatever. An order will therefore go for the 
payment of this sum within a fortnight from this date. 
Mr. Thibeaudeau will have to pay the costs of this appli- 
cation (A:). 

Order accordingly. 

(k) See In re Fletcher et al., 28 Gr. 413.-— E..D. A. 



McMICKEN, Assignee op THE ONTARIO BANK v. 
CLARKE BT AL. : THE ONTARIO BANK, Garnishees. 

Attackment of debt — Government official. 

* 

The defendant was an Indian agent in Manitoba of the Government of 
Canada, and was paid his salary through the branch of the Ontario 
Bank at Winnipeg. The Bank, without any communication with the 
defendant, placed two successive months* salary at his credit when due, 
against which attaching orders were issued by M., the assignee of a 
judgment obtained by the Bank against the defendant. 

Held, that, notwithstanding what was done by the Bank, no privity 
having been established between it and the defendant, the money still 
remained under the control of the Crown and could not be attached. 

Motion to set aside two attaching orders against two 
monthB' salary of one Clarke, an official of the Government 
of Canada, placed to his credit by the Government in the 
Ontario Bank at Winnipeg, the financial agent of the 
Government, at Winnipeg, for Manitoba and the North- 
West. 

Gilbert McMicken, on filing affidavits stating that the 
Ontario Bank, had obtained judgment against the de- 
fendants and that there was still due and unpaid on 
the judgment the sum of $296.88, and that the Bank 
had assigned and transferred the judgment to him, and 
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that the Ontario Bank, at its branch or agency in Winnipeg, 
was indebted to the defendant WiUoughby Clarke in the 
sum of $166.66, and that the said branch ofSce whereat it 
was so indebted to the said Clarke was situated in the City 
of Winnipeg, within the jurisdiction of this Court, obtained 
two attaching orders against the Ontario Bank and served 
the same upon Mr. Brown, the manager at Winnipeg. 

On the 12th October, the defendant Clarke obtained a 
summons calling upon Gilbert McMicken to shew cause 
why the attaching orders should not be set aside on grounds 
disclosed in the following affidavit : — 

** 1. That I am Indian Agent for the bands of Lake 
Winnipeg known as number five. 

" 2. That I am duly appointed by the Grovemment of 
the Dominion of Canada and receive a salary of one thou- 
sand dollars per annum. 

'' 8. That the said salary is paid monthly, and is placed 
by the said Government to my credit in the Ontario Bank 
here. 

''4. That on the twenty-ninth day of September last 
past, a stop order was granted in favour of the above- 
named plaintiffs against my salary for the month of Augast 
and a subsequent stop order for the month of September." 

The other material facts appear in the judgment. 

Osier moved absolute the summons, and Macdonnell 
shewed cause. 

Wood, C.J. — It appears that the Ontario Bank, the gar- 
nishee, whose branch is established in Winnipeg, is the 
financial agent of the Government of Canada for Manitoba 
and the North-West ; and through it the Gt>vernment of 
Canada pays its officials in Manitoba and elsewhere in the 
North- West. What are the particular instructions of this 
financial agent, and on what particular authority and upon 
what vouchers these payments are made, and what dis- 
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charges it is required to take upon payment, are not 
disclosed in the case before me. 

Mr. Clarke is an appointee of the Government in the Depart- 
mentoftheInterior,inthemanagementoftheIndian affairs in 
Manitoba and theNorth- West,at a salary of $1,000 per annum. 
He has been in the exercise of his ofGice and the discharge 
of its duties during the past season, on the shores of Lake 
Winnipeg. His salary, according to official notification to 
him, is payable monthly, through the Ontario Bank at 
Winnipeg. About a week ago, he came into Winnipeg from 
Lake Winnipeg to draw his salary, which was two months 
in arrear. On going to the Ontario Bank for his salary, he 
was informed by the manager that the two months in arrear, 
$166.66, had been duly placed to his credit in the books of 
the bank, but that it had been attached by the stop orders 
now sought to be set aside ; and the manager refused to pay 
it to him until these orders were removed. This appears to 
be the first intimation Mr. Clarke had that the money was 
placed to his credit, or that it had been gamisheed. No 
communication, directly or indirectly, has been had by or 
between the Ontario Bank and Mr. Clarke on the subject of 
these two monthly payments. Mr. Clarke was officially 
informed by the Government that he would be paid his 
salary, in monthly instalments, through the Ontario Bank ; 
but he had no communication whatever in respect of the 
matter with the Ontario Bank. The act of the Ontario 
Bank, if it were actually done, in carrying these two 
months' salary to the credit of Mr. Clarke in its books, was 
an act not authorized or directed by Mr. Clarke, and of 
which he was ignorant. I say if it were actually done ; 
for the papers before me do not disclose the fact except by 
inference. 

The Manitoba Act 88 Vict. cap. 6, sec. 42, would appear 
from the words used to extend the scope of attachment 
against persons liable to the debtor, or judgment debtor, 
beyond that contained in the Imperial Act, 17 & 18 Vict. 
cap. 125, sec. 61. The former includes in its words, ail 
debts, obligations and Uabilitieg ; while the latter is limited 
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to aU debts. By the latter Act, judgment must be reoorered 
before the attaching order can issue ; while, by the former 
Act, it may issue as well before as after the recovery of 
judgment, provided an action is pending and a proper 
affidavit be made for that purpose. 

In the present application, however, these differences in 
the two Statutes are unimportant. 

Under neither Act can the Crown be an attaching credi- 
tor, or be made a garnishee. No '' debts," or " obligations 
or liabilities " of the Grown to any debtor can, under either 
of the Statutes, be attached by any creditor (a). In 
Webster v. Webster, the Master of the Rolls says, 
''An attachment can only affect property for which 
the defendants can maintain an action against the gami- 
flhees." In Boyd v. Haynes (6), Hagarty, C.J., says, "As 
Parke, B., said, ' there must be a legal debt due from a legal 
debtor; ' I think we may add, and to a legal creditor." The 
authorities seem to be clear that an attachment can only 
affect moneys for which the debtor himself can maintain an 
action at the time of the attachment. These considera- 
tions alone show that no debt due from the Grown to any 
debtor can be attached by any creditor, for the debtor is 
not in a position to enforce his claim against the Crown 
by an action, and the attaching creditor is, in this respect, 
in the same situation ; and therefore, if for no other reason, 
debts due from the Crown cannot be attached. But there 
are, aside from all these legal obstructions, high public 
grounds which render it impolitic that the salaries of Crown 
officials should be liable to attachment. Her Majesty's 
government must be carried on. This can only be done 
through persons appointed by the Grown to offices to which 
certain salaries are attached by law, the proper discharge 
of the duties appertaining to which, can only be secured by 
the prompt payment of those salaries to the officials. The 
public interest, therefore, demands that it should not be in 

(a) Regina v. Benson, 2 P. R. 350 ; Webster v. Webster, 31 Beav. 393. 
(6) 5 P. R. 15. 
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the power of any one to intervene and intercept the direct 
passing of these salaries from the Crown into the hands of 
its servants. The emoluments are inseparable from the 
office, so much so, that the Grown may, and generally does, 
refuse to recognize any assignment of the salary of an 
official, and adopts the rule of paying all salaries directly 
into the hands of its servants, and requires their personal 
discharge or that of their attorney duly authorized. After 
the money has been so paid into the hands of its officials 
it, like any other moneys, becomes subject to the general 
laws of the land. 

If, therefore, the moneys in question in this application 
were still in the hands of the Grown when the attaching 
orders were issued and served, they were not affected by 
them. If on the other hand, they were paid over to the 
Ontario Bank at Winnipeg to be by that Bank paid to 
Mr. Clarke, and the Ontario Bank accepted and undertook 
that duty, and the fact of such receipt for that purpose was 
communicated by the Ontario Bank to Clarke, and, there- 
upon, Clarke adopted and accepted the Ontario Bank as his 
agent for this purpose, and the Ontario Bank in pursuance 
thereof, placed these moneys in their books to the credit of 
Clarke, then I think they were out of the hands of the 
Grown, and were subject to be affected by an attachment, 
just the same as aily other moneys would be that Mr. Clarke 
might have deposited to his credit in the Ontario Bank ; for 
in such a case an action would lie against the Bank at the 
suit of Mr. Clarke for money received to his use (c). 

It is a well settled principle of law, that where money is 
sent or handed over to one person to be paid by him to 
another, to enable the person who is to be paid the money 
to maintain an action against the depository for the re- 
covery of the amount deposited, there must be an express 
promise or assent on the part of the latter to pay over the 
money to the former, or to hold it to his use, inasmuch as 
the mandate is revocable so long as no such assent, pro- 

{c) Lilly V. Hays, 5 Ad. & E. 548 ; Caisu v. Tharp, 5 P. R. 265. 
12 M. B. 
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mise, or engagement has been given or entered into (d). 
When, however, the assent has been given, and the attorn- 
ment made, and privity established, the order to pay the 
money, if founded upon a precedent debt or other good con- 
sideration, becomes irrevocable (e). In this case the credi- 
tor no longer looks to the security of his original debtor, 
but relies on the assent of the depository which cannot be 
retracted, and is entitled to maintain an action against him 
for the amount received as for money received to his use (/). 
In this case it was held, where a customer directed his 
bankers to hold a certain sum of money from his private 
account at the disposal of a third person, and the bankers 
accepted the order, that the party, so ordering, might coun- 
termand his order at any time before the bankers had paid 
the money to such third person, or made an appropriation 
to his credit, or entered into some equivalent arrangement 
with him incompatible with a countermand of the order. 
Lord Denman, G. J., in one case said, '* The defendant re- 
ceived the money as agent of the assignees, and not of the 
plaintiff; he held it subject to their control and directions, 
and would continue to be accountable to them until he 
entered into some binding engagement with the plaintiff 
to hold it for his use. As soon as that engagement was 
entered into, and not until then, he would hold the money 
for the plaintiff's use. This is the doctrine laid down in 
Wiliiams v. Everett {g) ; Wharton v. Walker (h); Scott v. 
Porcher (t) / Wedldke v. Hurley ^ and has been acted upon 
in many other cases 0)-" ^be point under consideration 
is discussed in Addison on Contracts, at pp. 26, 68, 1068, 
and in Leake on Contracts, pp. 47, 609, 610. 

(d) Williams v. Evgrett, 14 East at p. 597 ; Stephens v. Badcock, 3 B. ft 
Ad. 354 ; Fisher v. Miller. 1 Bing. 150 ; Baron v. Husband, 4 B. & Ad. 611 ; 
Howell V. Batt, 5 B. & Ad. 504 ; Wedlahe v. Hurley, i C. & J. 83 ; GreM 
V. Austin. 3 Pr. 58; Brind v. Hampshire, 1 M. & W. 365; HiU v. Royds. 
L. R. 8 £q. 290. 

{e) Atkins v. Barwick. 1 Str. 165; Hodgson v. Anderson. 3 B. & C. 842; 
Walker v. Rostron. 9 M. & W. 411 ; Grijgin v. Weatherby, L. R. 3 Q. B. 

753- 
(/) Gibson v. Minei^ 2 Bing. 7. 

{g) 14 East 597- 

{h) 4 B. & C. 163. 

(i) 3 Mer. 652. 

{j) Baron v. Husband, supra. 
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Therefore, the question before me is not one of law alone, 
Imt a mixed question of law and fact. 

In respect of the facts, I am confined to what is sworn to 
on this application, and on the application made when the 
attaching orders were issued. I must exclude all specula- 
tions and statements, outside of the affidavits filed. If the 
assignee of the judgment, or the Ontario Bank, or either of 
them desired to ofifer any additional statement of facts or 
explanations, they each have had an 6pportunity of doing 
so, but have not availed themselves of it. How I might 
find the conclusions of fact, if a full and clear statement 
of all the facts surrounding the case had been made, I am 
not prepared to state. I must take the case as all the 
parties interested, after full notice, have left it. 

From the facts in evidence, does the conclusion of fact 
reasonably follow, that the Ontario Bank, in pursuance of 
the order or instructions given to it by the Government of 
Canada, assented to, and made such distinct and special 
appropriation, and made such attornment to, and establish 
such privity with Mr. Garke, in respect of the two months' 
salary, as to render the order of the Government irrevoc- 
able, and the Bank itself the absolute and unconditional 
debtor to Mr. Clarke for this money ? Does it follow, or is 
it properly to be inferred, that the Ontario Bank by assent 
to, or promise or engagement with, Mr. Clarke, became so 
bound to him that it became his agent for the payment of 
this money; and that, although the Government should 
revoke the order, he might nevertheless bring his action 
against the Bank and recover the amount as money received 
to his use ? These conclusions of fact must be drawn before 
the money can be the subject of garnishment by a creditor 
of Mr. Clarke. It seems to me quite impossible to say that 
under the facts disclosed in the affidavits filed, any such 
relation was established between the Ontario Bank and Mr. 
Clarke. A conclusive answer to such a proposition is, that 
no communication whatever of any kind, of assent or dissent 
ar otherwise ever passed between them on the subject, prior 
to the issue of the attaching orders. There could not, there- 
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fore, have been any such assent, promise or engagement 
given or entered into, on the part of the Ontario Bank, as 
is requisite and necessary to establish attornment and privity 
and create it a debtor to Clarke, on the principle of the decis- 
ions in Atkins v. Barwick, Hodgson v. Anderson, Walker v. 
Rostron, Oriffin v. Weatherby, Lilly v. HaySy and in numerous 
other cases. The facts, I think, clearly bring the present 
within the rule of the decisions in Williams v. Everett, 
Stephens v. Badcock, and that class of cases, to some few 
of which I have referred. In so far as the facts have been 
disclosed, I think the Ontario Bank in this transaction was. 
and is the sole agent of the Government, and not the agent 
of Mr. Clarke; and that until Mr. Clarke receives the 
money, or orders or assents to its being placed to his credit 
in a deposit account in the Ontario Bank, the Bank still 
holds it as the money of the Gk)vemment, and subject to 
the control and mandate of the Qovemment which may at 
any time before such actual payment and receipt, or such 
other effectual disposition by Mr. Clarke, revoke the order 
for payment. In the view I take of the case, the attaching 
orders did not affect any moneys due or owing by the 
Ontario Bank to Mr. Clarke ; for it owed him nothiag. The 
Government of Canada may have owed him money and this 
money may have been in the hands of the Ontario Bank with 
instructions to pay it to Mr. Clarke ; and there it still remains 
unaffected by the attaching orders. I think, therefore, these 
attaching orders should be set aside ; and I make an order 
accordingly. I make the order with costs to be paid by 
Mr. Gilbert McMicken which I liquidate at the sum of $6 
including order and service thereof. 

Order accordingly. 
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THE MONITOK PLOUGH WORKS v. ALLEN. 

Interpleader — Discretion of Sheriff. 

A Sherifif must exercise a sound judgment with respect to applying for an 
interpleader order, and where the claimant ' to the goods seized has 
clearly no right, the order will not be granted. 

Motion by the Sheriff for an interpleader order. 

On the 16th June, 1877, Biggs, for the sheriff of Manitoba, 
obtained an interpleader summons calling upon Andrew 
LiUico, a claimant to a portion of the goods seized by the 
Sheriff under a writ of fieri facias in this action, to appear 
and state the nature and particulars of his claim, etc. On 
the return of the summons, the evidence of Lillico was taken 
viva voce in Chambers, from which it appeared that the 
judgment debtor, on or about the 15th May, 1877, gave to 
Lillico, in part payment of a debt, a drlQ seeder, which was 
the property in dispute. No actual delivery of the drill 
seeder took place. On 31st May the Sheriff received the 
writ, and on 12th June made the seizure. 

Wood, C.J. — ^Were it not for the Act respecting mort- 
gages and sales of personal property, 88 Vict. cap. 17, sec. 
3, the sale to Lillico might prevail over the right of the 
execution creditors. At all events it would in such case, 
be proper to direct an issue to try this right. But I think 
in view of the Statute to which I have referred the direc- I 

tion and the trial of such an issue are rendered unnecessary, 
as the statute itself concludes the matter. The sale was 
not accompanied by an immediate delivery, nor followed by 
an actual and continued change of possession, of the goods • 

and chattels sold, nor was it in writing, nor attended with 
the formalities prescribed in the third section of the chattel 
mortgage Act, and therefore the sale was absolutely void as I 

against the creditors of the judgment debtor, and as against 
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subsequent purchasers or mortgagees in good faith for val- 
uable consideration. The claimant, Lillico, therefore, has 
no claim to this drill seeder, as against the judgment cred- 
itors who have placed their executions against the goods and 
chattels of the judgment debtor in the hands of the Sheriff 
to be executed. The Sheriff ought to have known this; and 
therefore he had no right to bring this matter or this claim- 
ant before the Court on an interpleader summons. Where 
the right of the execution creditor, or of the claimant, is 
clear, as in the present case, and there is no dispute about 
the facts, and the facts may be easily ascertained, the law 
does not intend the Sheriff should be relieved from the 
exercise of a sound judgment by application to the Court 
for indemnity imder the interpleader Statute (a). Under 
circumstances like the present, it appears, on authority, to 
be the practice to discharge the Sheriff's summons ^th 
costs. I shall follow the authorities and discharge the 
summons with costs (6). 

Summona discharged. 



(fl) In re Sheriff of Oxfordshire, 6 Dowl. 136; Bishop v. Hinxman, 2 
Dowl. 166. 

(6) See Craig v. Craig, 7 P. R. 209 ; Boswell v. Pettigrew, Ibid. 393 ; Clarke 
V, Farrell, 8 P. R. 234; Canadian Bank of Commerce v. Tasker, Ibid. 351 i 
Canadian Bank of Commerce v. Bruce, 2 C. L. T. 92, 103. — £. D. A. 
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THE ONTAEIO BANK v. MINER et al. 

Chattel mortgage — Sufficiency in form — Preference — Pressure. 

A chattel mortgage is good though not executed by the mortgagee, and 
though the word " him " be omitted at the conclusion of the affidavit of 
bona fides, 

Heid, that the manager of the Branch of an incorporated Bank to which a 
chattel mortgage is made for a debt due the Bank at that Branch is an 
agent authorized to make the affidavit of bona fides under 34 Vict. 
cap. 17. 

The mortgagor was indebted to the Bank on promissory notes which bad 
been renewed from time to time and partly reduced. The manager 
refused to renew again and insisted on security, and the mortgagor gave 
a chattel mortgage under the pressure. The manager swore that he did 
not know that the mortgagor had other creditors at the time, and the 
mortgagor swore that he gave the mortgage solely on account of the 
pressure and to gain time. 

Held, that the mortgage was valid. 

An Interpleader Issue. 

The defendants in the issue seized, under an execution 
against John Hackett, certain goods which were claimed by 
the Ontario Bank under a chattel mortgage. They disputed 
the validity of the mortgage on two grounds, 1st, that it 
was defective in form, and did not comply with the require- 
ments of 84 Vict. cap. 17 (Man.) ; 2nd, that Hackett was 
in insolvent circumstances, or on the eve of insolvency, and 
made the mortgage with intent to defeat, hinder, and delay 
his other creditors, within the provisions of 88 Vict. cap. 6, 
sec. 59 (Man.). 

The objections taken to the form of the mortgage were 
as follows : — 

1. The mortgage produced and filed was only executed 
by the mortgagor. It was not executed by the mortgagee, 
and this was not a sufficient execution to satisfy the statute, 
88 Vict. cap. 17 (Man.), as against execution creditors. 
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2. There was no sufficient affidavit of the mortgagee 
within the meaning of the statute. The mortgagees, being 
a corporation, could only create an agent under the cor- 
porate seal. The agent making the affidavit here did not 
pretend to be the chief executive officer of the corporation, 
or to have been appointed its agent under its corporate seal. 

8. The affidavit did not comply with the requirements of 
the statute in this, that at the conclusion of the affidavit 
the word '' him " was omitted. 

4. The description of the goods was uncertain. The 
mortgage in this respect did not comply with the require- 
ments of the statute, and was therefore void as against 
judgment creditors. 

The affidavit of bona fides was made by George Brown, 
the manager of the Winnipeg branch of the Ontario Bank. 

The evidence as to the alleged insolvency of Haokett, 
and his intent in making the mortgage, was substantially 
as follows : — Oeorge Brown, sworn for the Ontario Bank, 
said, ''I am the manager of the Branch of the Ontario 
Bank in Winnipeg, and I have been such manager upwards 
of eighteen months last past. The mortgage given to the 
Ontario Bank was given as collateral security for the 
indebtedness of John Hackett, the judgment debtor, to the 
Ontario Bank. He, at that time, owed the Ontario Bank 
$650, on a promissory note, for discounts made to him by the 
Bank in the ordinary course of its business. The original 
indebtedness was for discounts on promissory notes made 
in July, 1875. This $650 note had been renewed, I think, 
several times. I think the original indebtedness was about 
$800, in two notes, one for $600 and another for $200. 
This indebtedness had been reduced to $650 or there- 
abouts. There is now due on the indebtedness $245. I 
pressed Hackett for payment. Hackett informed me he 
could pay all he owed, but wanted time. I believed him ; 
and at last I consented to give time on his giving me 
security, and after great importunity I got the security of 
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the chattel mortgage, and gave time as therein is specified. 
In taking this security and giving time I had no idea or 
intention of hindering, defeating or delaying the creditors of 
Hackett. The transaction was, in the strictest sense, bona 
fide. Neither had I any intention of obtaining a preference 
or priority over other creditors of Hackett, for I did not 
then know he had any other creditors. My intention and 
design were to secure the payment of the debt which 
Hackett owed to the Bank; and, to accomplish this, to 
bind certain property for that purpose in such a way that 
Hackett could not divert it. I am the agent and manager 
of the Ontario Bank in Manitoba, and have full power and 
authority to deal with and act in all matters afifecting the 
said corporation in all matters arising in, and connected 
with, the Branch Bank in Winnipeg ; and had full power 
and authority to take the mortgage security from Hackett 
for the Bank^ and to make the affidavit of bona fdes^ etc., 
thereon indorsed, and to do all other matters and things 
requisite and necessary for perfecting the security. I have 
such discretionary power and authority in all cases of 
indebtedness to the Bank arising at its Branch or Agency 
in Winnipeg." 

Cross-examined : — " At the time I took the chattel mort- 
gage there may have been a mortgage on Hackett's real 
property. I have heard of such a mortgage, but whether 
before or after I took the chattel mortgage I cannot say. 
I think it was before." 

John Hackett said, '' I have heard the evidence of the last 
witness. I agree generally with and confirm his evidence, 
except that, at the time I gave the chattel mortgage to the 
Ontario Bank, none of my property was at that time under 
mortgage. Miner and McCarthey of St. Paul, in Minnesota, 
recovered a judgment against me for a debt I owed them. 
They sued me and recovered this judgment long after I made 
the chattel mortgage to the Ontario Bank. I am indebted to 
the Ontario Bank. After two or three renewals with some 
payments made by me on account of my notes to the Bank^ 
Mr. Brown insisted on payment or security, and refused to 
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renew any more, and he forced me to give the chattel 
mortgage in question, on the condition of my having time. 
I gave the chattel mortgage because of the pressure he 
brought to bear on me, and because it was only on that 
condition and in that way that I could get an extension of 
time. I swear positively that at that time I was in no 
financial difficulty whatever. I had no intention of 
defrauding or delaying any creditor, or of giving to any 
creditor a preference or priority over any other creditor. 
I did it to get time and from the pressure or importunity 
Mr. Brown brought to bear upon me. At the time I made 
the chattel mortgage I had contracted the debt to the 
judgment creditors Miner and McCarthey. I repeat posi- 
tively that I had no intention of delaying, defeating or 
defrauding any creditor or of giving the Ontario Bank any 
preference or priority over any other of my creditors- 
Such an idea never crossed my mind." 

Cross-examined : — " I was not able when I gave the 
mortgage to pay all my debts. That is, I had not at that 
time cash at my command with which to do it. But I was 
not insolvent. Nor was I on the eve of insolvency. I 
owned twice as much property as would pay all I owed. 
My real estate has since been mortgaged. This mortgage 
was given, I think, in the month of May last past. I gave 
the mortgage to pay off some past due bills in the 
Merchants' Bank in Winnipeg, on which I was an accom- 
modation indorser. These amounted to between $800 and 
$900. This was a dead loss to me. My indorsements 
were for one Davis now deceased, and the Larkins who 
have absconded to the United States. All are worthless. 
I had to pay the bills. Hence the mortgage. These 
things occurred since I gave the chattel mortgage to 
the Ontario Bank. The mortgage on my real estate was 
for $1,200 I think. The balance over the bills I was 
accommodation indorser on was given to the Merchants' 
Bank for promissory notes I had given in connection with 
the swindle of the so-called Merchants' Line of Steamers. 
In this way $800 more went. This also was a dead loss 
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to me. In this way I lost the whole $1,200 for which the 
mortgage was given on my real property ; but, as I have 
said, all this was subsequent to my giving the chattel 
mortgage to the Ontario Bank." 

No evidence was given for the defence. 

Macdonnell, for the plaintiff, contended that, there being 
no intent to defeat creditors, but simply to secure the debt 
to the bank under pressure, the mortgage must be uplield. 
It was sufficient in form. 

McKemie^ for the defendants, contended that it was bad 
in form according to the authorities (a). 

Wood, C.J. — -I overrule all the objections. The only 
objection raised on which I have any doubt is the second. 
Under the Ontario Chattel Mortgage Act I think that 
objection would be fatal to the mortgage. But the Man- 
itoba Statute in this respect is not so stringent. The 
affidavit of bona fides may under the statute here, be made 
by the mortgagee or his agent. I think incorporated 
banking institutions, as well as persons, are capable of 
being mortgagees under, and are within, 88 Vic. cap. 17, 
and that Mr. Brown was the agent of the Ontario Bank 
within the meaning of the statute, and as such agent, was 
authorised to make the affidavit of bona fides required by 
the Act. 

I think the description of the goods and chattels quite 
sufficient. 

The execution creditors offer no evidence. I must there- 
fore determine the questions raised under 88 Vict. cap. 5, 
sec. 59 (Man.). 

1. Was John Hackett the judgment debtor at the time 
he made the chattel mortgage in question, in insolvent 
circumstances or unable to pay his debts in full, or did he 

(a) Wilson v. Kerr, 17 U. C. R. 168; Hutchison v. Roberts, 7 C. P. 470; 
Howell V. MeFarlane, z6 U. C. R. 469. 
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know himself to be, or in fact was he, on the eve of 
insolvency ? 

2. Assuming that Hackett was in insolvent circnmstances 
und unable to pay his debts in full at the time he made the 
chattel mortgage, did he make the mortgage bonajide, or 
did he make it with intent to hinder, defeat, or delay his 
creditors or any of them, or with intent to give the Ontario 
Bank, one of his creditors, a preference or priority over his 
other creditors, or over any one or more of them ? 

Having reference to the evidence and the facts and cir- 
cumstances brought forward in the evidence, I cannot say 
that Hackett, at the time he made the chattel mortgage in 
question, was in insolvent circumstances or on the eve of 
insolvency. He himself swears he was not insolvent, that 
he had at that time twice as much property as would pay 
all he owed. On the evidence before me therefore, I cannot 
Bay that Hackett at the time he made the mortgage was 
insolvent ; and, as there can be no question but that the 
mortgage is bona fide and for valuable consideration, and 
as the statute 88 Vict. cap. 6, sec. 59, applies only to 
conveyances, assignments, and transfers of goods, chattels, 
or effects, made by persons at the time in insolvent cir- 
cumstances or on the eve of insolvency, I must find the 
issue raised between the Ontario Bank and the judgment 
creditors for the former. 

But assuming that Hackett at the time he made the 
mortgage was insolvent or in insolvent circumstances or 
on the eve of insolvency, the question is with what intent 
did he make the mortgage i If we have before us the bare 
facts of insolvency and the giving of the mortgage, prima 
facie the intent was to hinder, defeat or delay his creditors, 
or to give the one a preference or priority over the others ; 
for one or the other of these results would seem to flow 
logically from the premises. It is perfectly manifest that 
the intont was not to hinder, defeat, or delay creditors; 
and from the evidence I cannot come to the conclusion 
that the intent was to give one creditor a preference or 
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priority over any other creditor or creditors; but the intent, 
was simply to give security for a debt in compliance with 
pressure and with the view of obtaining time. The prima 
facie intent is therefore displaced by the evidence establish- 
ing the real intent. 

I therefore, think, both on the ground of the absence of 
insolvency at the time the mortgage was made, and of the 
real intent to hinder, delay, or defeat creditors, or to give 
preference or priority, the claimants, the Ontario Bank, are 
entitled to a verdict ; and I find a verdict for the Ontario 
Bank accordingly. 

But I reserve leave to the execution creditors to move to 
set aside the verdict and to enter a verdict for the execution 
creditors on the objections stated, or on any other grounds 
they may be advised. 



NELSON V. GOENEY et al. 

Interpleads — Relation of writ — Purchase bona fide and without notice — 

Homestead Act — Exemption, 

Held, in an interpleader issue, that the 19 & 20 Vict. cap. 97 (Imp.), is 
in force in Manitoba, and, therefore, where the plaintiff, after a writ of 
fieri facias had been placed in the Sheriff 's hands against the goods of 
a judgment debtor, but before, actual seizure, gave to the debtor a valu- 
able consideration for the goods, and obtained actual possession thereof, 
without knowledge of the writ, he acquired a good title as against the 
execution creditor. 

Held, also, that a horse and harness, which were part of the goods in 
question, were privileged from seizure under execution, under the 
" Homestead Act," 34 Vict. cap. 16. being the only horse and harness of 
the debtor, but that a set of weighing scales was not exempt. 

Tbiajj of an interpleader issue to determine whether cer* 
tain goods and chattels seized by the Sheriff under a writ 
ol fieri facias issued against one Allen at the suit of the 
defendants in this issue, were the goods of William Nelson^ 
the claimant and the plaintiff in this issue, as against the 
execution creditors. 

It appeared that the judgment debtor, Allen, owed the 
claimant a large sum for wages, and, the claimant being 
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unable to obtain payment took from Allen on account of 
the debt amongst other things, a horse and harness and a 
pair of weighing scales. The transaction took place on 
10th May, 1877. At this time the writ of fieri facia$f 
under which the Sheriff subsequently seized the goods, was 
in his hands, having been delivered to him on 16th April. 
The seizure was made on 12th June. At the time of the 
transaction in question, Nelson, the claimant, was not 
aware of the writ. The judgment debtor was a farmer, and 
the horse and harness were the only horse and harness that 
he was possessed of. 

DubuCf for the claimant. 

Bain, for the judgment creditor. 

Wood, C. J. — In the present case the fi. fa. goods was 
delivered to the Sheriff to be executed on the 16th April, 
prior to the purchase of the goods in question by the 
claimant, which was on the 10th May following. By the 
common law the goods and chattels of the debtor were 
bound from the time of the teste of the writ. This relation 
back being productive of great mischief, by the Statute of 
Frauds it was enacted, " That no writ of fi^rifaciae or other 
writ of execution shall bind the property of the goods of the 
party against whom such writ of execution is sued forth, 
but from the time such writ shall be delivered to the Sheriff, 
Under-sheriff, or Coroner, to be executed; and for the 
better manifestation of the said time, the Sheriff, etc., their 
deputies, or agents, shall, upon the receipt of any such writ 
(without fee for doing the same) indorse upon the back 
thereof, the day of the month and year, whereon he or they 
received the same " (a). The meaning of the statute is that, 
after the writ is delivered to the Sheriff to be executed, the 
defendant cannot sell, assign, or otherwise dispose of, or 
part with his goods and chattels, though done bon^ fide and 
for valuable consideration, except in market overt ; but if 
otherwise disposed of or parted with, the same may be 

(a) Arch. Pr. 615. 675; Williams v. Waring. 4 Dowl. 200; Brackenbury 
V. Laurie, 3 Dowl. 180 ; Harris v. Loyd, 5 M. & W. 432 ; Woodland v. 
FulUr, II Ad. &E. 859. 
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followed and taken in execution (&). But, although this i^aa 
the state of the law in England for near two hundred years, 
it was in 1867 modified. By 19 & 20 Yict. cap. 97, sec. 1, 
it was enacted that " No writ oi fieri facias^ or other writ of 
execution, and no writ of attachment against the goods of 
a debtor, shall prejudice the title to such goods acquired by 
any person bona fide and for a valuable consideration before 
the actual seizure or attachment thereof by virtue of such 
writ ; provided such person had not, at the time when he 
acquired such title notice that such writ, or any other writ, 
by virtue of which the goods of such owner might be seized 
or attached, had been delivered to and remained unexecuted 
in the hands of the SherifiF, Under-Sherifif, or Coroner.*' 

This statute is in force in this Province. The time of 
the title of the execution creditor does not, as prior to the 
passing of this Act it was wont to do, date from the deliv- 
ery of the writ to the sheriff for execution, but fr6m the 
time of the actual seizure of the goods, as against any 
person acquiring title to such goods bona fide and for 
valuable consideration, except such person should be 
affected by notice of such writ. 

In the present case the sheriff seized the goods in ques- 
tion on the 12th day of June last past, although the writ 
was delivered to him for execution on the 16th day of April 
last past, while the claimant acquired his title to the same 
goods on the 10th day of May last past, subsequent to the 
delivery of the writ to the sheriff, but prior to the seizure 
thereunder. There is no evidence that the claimant, at the 
time of his acquisition of title to the goods, had any notice 
of any fisri facias or other writ in the nature of execution 
or attachment against the goods of the judgment debtor, 
being in the hands of the sheriff. Indeed the contrary 
was expressly proved. It would, therefore, seem to follow, 
that, viewed in this light, the title of the claimant to the 
goods in question must prevail over the writ of execution. 

(6) Samutl v. Duke, 6 Dowl. 536. 
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But it is alleged, and sworn to by the claimant and another 
apparently respectable witness, Mr. Nesbitt, that this horse 
and this single harness for this horse, were the only horse 
and the only single harness for this horse, owned by the 
judgment debtor, Allen, at and for a long time prior to the 
16th of April last ; that* the judgment debtor is a farmer 
living on, and cultivating, by himself or his tenants, a 
farm on the Bed Biver, near Emerson ; and hence it is 
asserted that this horse and this harness were privilege 
from seiznre under the writ of execution, under the Mani- 
toba ''Homestead Act," 84yict. cap. 16; and, therefore, that 
the claimant took a good title to the property in question 
(except the weighing scales) as against this writ of execu- 
tion, which, according to law, could not reach, and there- 
fore, could not bind, the horse and harness. The statnte 
is certainly very broad in its exemption of property from 
writs of execution, and in its terms comprehends and 
includes the horse and the harness for the horse. I think, 
looking at, and being guided by the evidence, and applying 
the obvious exclusions from writs of execution provided for 
by the statute to which I have referred, I must hold, that 
this horse, and this harness for the horse, were, in law, 
privileged from seizure under the writ of execution, and, 
therefore, by the sale made to the claimant on the 10th 
May, became and now are his property, and are not liable 
under the writ of fieri facias. As to the horlse and harness, 
therefore, I direct and order the sheriff to withdraw from 
the possession of the same and to restore the possession 
thereof to the claimant, William Nelson. 

As to the pair of scales I do not think them privileged; 
and, although very doubtful as to the correctness of the 
conclusion to which I have, as to this item, arrived, I bar 
the claim or title thereto on the part of the claimant, 
William Nelson. The scales are of small value ; and I do 
not think I should take this item of property into consid- 
eration in settling the costs. The claimant is entitled to 
his costs as against the judgment debtor. I liquidate 

these costs at $10. 

Judgment accordingly. 
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BEGINA T. ANDERSON (a). 

ChalUnging Jurors, 

A challenge lies both to th« array of th« grand jary and to the polls, as in 
tha case of a petit jury. 

StmbU, that tha reasons for qnashing thepanel (as for &vonr). which were 
foanded on the discretion of the sheriffin selecting jurors, do not apply 
at tJbe present time, as the sfaeri£F empanels the jury nrom Ihrtsof selected 
jorors prepared for him. But a substantial departure of the sheriff 
from statutory directions might lay the panel open to challenge on tha 
ground of default of the sheriff. 

At the Assises held at the City of Winnipeg on the 16th 
of October, 1877, npon the clerk of the Court proceeding to 
swear the foreman of the grand jury, Clarke, who was of 
eounsel for one Henrietta Anderson who was held to bail 
to answer a charge of infanticide at the Assizes, stated that 
a bill of indictment for that offence against Anderson would 
be preferred before the grand jury ; and that therefore he 
claimed the right to challenge the array of the panel of the 
jury, which by the practice he must do before the jurors 
were sworn, whereupon he filed the grounds of his challenge, 
to which Walker, for the Grown, demurred, and Clarke 
joined in the demurrer. 

Wood, C.J. — [After pointing out that the grounds of the 
challenge were founded entirely upon a statute respecting 
petit jurors only, and not in the least affecting grand 
jurors.] On this ground alone the demurrer must be 
allowed. But waiving all the difficulty I have indicated 
as arising under the statute, the matter, in a public point 
of view, is of sufficient importance to justify a thorough 
examination of this whole subject. 

(a) The demurrer of the Crown to the challenge to the array of the grand 
jury in this case was allowed upon the sole ground that the statute, upon 
which the challenge was founded, obviously referred to petit juries only, 
and did not affect grand juries. The remainder of the judgment of the 
Chief Justice was not necessary for the disposition of the demurrer, but, 
from the interest attaching to the subject, the judgment is included in 
these reports. — £. D. A. 

18 H. B. 
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A challenge to jurors is twofold ; either to the array, or 
to the polls. A challenge to the array is to except to all the 
persons arrayed or empanelled ; and that to the polls, is 
to except to particular jurors. Panel, used in this connec- 
tion, properly means a piece of parchment or paper, or 
schedule, containing the names of persons summoned hj 
the sheriff as jurors. The jurors' names are ranked or 
ranged in the panel, one under another ; which order or 
ranking the jury, when completed, is called the array. 
Therefore a challenge to the array of the panel, is at once 
a challenge or exception against all the persons so arrayed 
or empanelled, or against the whole panel. This kind of 
challenge appears from the authorities to be limited to par- 
tiality or defiault of the sheriff, coroner, or other officer^ 
who makes the return (6). 

A challenge to the array is twofold, in that it is either a 
principal cause of challenge or to the fayonr like that to 
the polls or to particular jurors ; for it was thought there 
could be no better role to ascertain what should be a pro- 
per challenge to the officer than what was a proper challenge 
to each juror's partiality ; for it was not supposed there was 
a jury per quo$ rei Veritas melius eciri poterit, unless they 
were settled by persons absolutely indifferent (c). 

It has been urged by counsel that a challenge to the 
array does not lie in respect of the grand jury panel, but is 
limited to the petit jury. No authority for this proposition 
is cited ; and indeed no satisfactory reason for the distinc- 
tion has been suggested. On principle and the reason of 
the thing, I am disposed to think that a challenge lies both 
to the array of the grand jury, and also to the polls for 
favour or other legal objection, as in the case of the petit 
jury. On this point I have not been referred to any au- 
thorities one way or the other. As at present advised, and 
for the purposes of the case before me, I shall, therefore, 
assume that it is competent for any person charged with 

(6) Bac. Abr. Tit. Juries (£) ; Co. Litt. 156 a. 
(c) Co. Litt. 156 a. 



BEOINA V. ANDERSON. 179 

an indictable offence, and against whom a bill of indict- 
ment is to be preferred before the grand jury, to challenge 
the array or to challenge the individual jurors at the polls ; 
and that these challenges must be met by the Crown, and 
be by the Oourt determined according to law. 

In the present case the challenge is to the array. I shall, 
therefore, in so far as I can, confine my observations to that 
form of challenge. It is to be noted that challenge to the 
array is an exception against all persons included in the 
panel, in respect of the partiality or default of the sheriff, 
coroner, or officer, who made the return. This challenge 
is divided into a principal cause of challenge, and challenge 
for favour. Instances of a principal cause are partiality, 
as, if the sheriff, or other officer, be of Idndred or affinity to 
the plaintiff or defendant, if the affinity continue ; if any 
one or more of the jury be returned at either party's deno- 
mination ; or any one, that he be more favourable to the 
one party than to the other ; if the plaintiff or defendant 
have an action of battery against the sheriff, or the sheriff 
against either party ; if the plaintiff or defendant have an 
action of debt against tbe sheriff, or if the sheriff have 
parcel of the land depending on the same title ; if the sheriff 
be under the distress of either party ; if the sheriff, 
or bis bailiff who returned the jury, be of either counsel, 
attorney, officer in fee or robes, or servant of either party, 
gossip or arbitrator in the same matter, and treated 
thereof (d). 

The foregoing are some of the grounds enumerated in the 
anthorities to which I have referred, as being comprised in 
the principal cause of challenge to the array, in respect of 
partiality. It is said where a subject may challenge the 
array for want of indifferency, there the Queen, being a 
party, may also challenge for the same cause, as for kindred, 
or that the sheriff hath part of the land, or the like. 

But on examination of the history of the jury system, 
and the practice in respect of the same, and the various 

(d) Co. Litt. 156 a. 
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statates passed and in force in relation thereto down to a 
comparatively recent period, it will be founds that dming 
the times the foregoing and other grounds of exception 
were established^ discretionary power of selecting jurors, 
to a large extent, was Tested in the sheriff ; and hence any 
state, condition, or relation, of persons or things, whence 
bias or want of indifferency in the sheriff in the making of 
the selection, might be inferred, was held sufficient to 
set aside the whole panel. For it was properly assumed 
that one fact being established showing partiality in respect 
of the selection and return of even one juror, proved a 
want of indifferency on the part of the sheriff in the act of 
the selection and return of all the jurors, and therefore 
vitiated the whole panel. 

Modem legislation, however, has removed this discre- 
tionary power from the sheriff, and prescribed the mode of 
sdecting the panels from jury lists prepared for him, in 
such predse terms as to render it almost impossible for 
the sheriff to be open to most of the exceptions which in 
the older times were raised against the return of the venirt 
fcicias ; and as a consequence much of the practice and 
many of the exceptions against the array of jurors, in the 
older time, have become almost, if not quite, obsolete. 

Challenge for default of the sheriff is another ground, of 
exception to the whole array. I will refer to some instances 
under this head mentioned in Coke upon Littleton, and in 
Bacon's Abridgment. When the array of a panel is 
returned by a bailiff of a franchise, and the sheriff returns 
it as of himself, this shall be quashed ; but if a sheriff 
return a jury within a liberty, this is good, and the lord of 
the franchise is driven to his remedy against him. If a 
peer of the realm or lord of parliament be demandant, 
tenant or defendant, then must a knight be returned of 
his jury, be he lord spiritual or temporal, or else the array 
may be quashed ; but if he be returned, although he appear 
not, yet the jury may be taken of the residue ; and if others 
be joined with the lord of parliament, yet if there be no 
knight returned, the array shall be quashed against all. If 
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two strangers make a panel, and not in favourable manner 
for the one party or the other, and the sheriff returns the 
same, and the array be challenged for this cause, it is 
adjudged good. If the bailiff of a liberty return any out 
of hi3 franchise, the array shall be quashed, as an array 
returned by one that hath no franchise shall be quashed (e). 

In the foregoing cases, as illustrative of the grounds of 
ohallenge for defavU of the. sheriff, the distinction between 
the grounds of povrtiaUty and d^auU are clearly seen. The 
former is confined to, and arises from, an improper and 
mifiur state of mind or intention of the sheriff in the act 
of the selection of the persons composing the panel ; the 
latter to a failure of duty arising from mistake, omission, 
neglect, or inadvertence, intentional or unintentional. 

Grounds of challenge for default, in consequence of more 
recent legislation, as I have already remarked in reference 
to the causes of challenge for partiality, are now of rare 
occurrence ; still, even in the present state of the law, they 
may arise. A substantial departure from the direction 
given to, and the rules imposed upon, the sheriff by the 
statute, in the selection and return of the jury, whether 
intentional or not, and whether free from all partiality or 
not, would probably lay the panel returned open to chal- 
lenge on the ground of default. 

There is still another ground of challenge to the array. 
It is said to be for favour. It is nearly allied to that of 
partiality, though distinguishable from it, and, therefore, is 
said not to be a principal challenge. It seems to arise 
from the inference of favouritism to be drawn from the 
relative position of the sheriff and one or other of the par- 
ties in litigation. And it is said in the books that this kind 
of challenge, being no principal challenge, must be left to 
the discretion and conscience of the triers. The causes of 
this challenge are such as imply, at least, a probability of 
bias or partiality in the sheriff, without that being a neces- 
sary consequence ; and, therefore, it does not come within 

(/) Co. Litt. 156 a. 
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the category of a principal challenge. Thus, that the plain- 
tiff or defendant is the tenant to the sheriff ; or that the 
son of the sheriff has married the daughter of the plaintiff 
or defendant, or the like ; but if the sheriff himself be ten- 
ant to either party, or be of kindred or affinity to either 
party, these would be causes of a principal challenge, inas- 
much as, from these latter relationships being established, 
it is to be presumed that partiality or want of indifferency 
reasonably follows; but that the former may exist, and 
yet that no partiality or favouritism may intervene, and, 
therefore, ip. these latter cases the existence of favouritism 
must be found by triers as a fact arising out of, and incon- 
sequence of, the relative position of the sheriff to one or 
other of the parties in the manner suggested. 

It B^ems to be the rule that the challenge must be made 
before the jury is sworn. 

No challenge can be taken either to the array or the 
polls until a full jury have appeared (/). 

The disallowing a challenge is not a ground for a new 
trial, but for a venire de novo, and every challenge must be 
propounded in such a way as that it may be put at the 
time on the nisi prius record, so that the adverse party may 
either demur or counterplead, or deny the matter of the 
challenge; in which last case only triers are to be ap- 
pointed. Where the challenges were not put upon the 
record, the defendants were held not in a condition to ask 
the opinion of the Court as a matter of right upon their 
sufficiency (^). 

In the case of a challenge to the array, it lies in the 
discretion of the Court how it shall be tried. Sometimes it 
is done by two attorneys ; and sometimes by two of the 
jury, with this difference, that if the challenge be for kin- 
dred in the sheriff, it is said to be most fit to be tried by two 

(/) Rex V. Edmonds, 4 B. & Aid. 471. 

(g) Bac. Abr. Tit. Juries (E) ; Rix v. Edmonds, supra. 
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of the jurors ; if the challenge be founded in favour or par- 
tiality, then by any two assigned thereunto by the Court (fi). 

The truth of the matter alleged as cause of challenge 
must be made out by witnesses to the satisfaction of the 
triers. If there be a demurrer to a challenge, and it be 
debated and the judge overrule it, it is entered upon the 
original record ; and if at nisi prius, it appears upon the 
poetea, which the Judge hath done. But if the Judge over- 
rule the challenge upon debate without demurrer as he 
may do in any case, then the proper remedy of the exceptor 
is by a bill of exceptions. It would seem that, to avoid 
>delay, in cases of principal challenge in respect of partiality 
or default of the sheriff, it would be advisable for the judge 
himself to investigate the truth of the matters alleged, and 
to find the facts, and deal with the challenge accordingly ; 
or in the case of the facts alleged, not, in the opinion of 
the Court, constituting a valid ground of challenge, to over- 
rule the same, and leave the challenging party to his remedy 
l>y bill of exceptions* 

In R. V. Dolby (t) the prooeedings in the case of a chal- 
lenge to the array, for that the person accused, as he 
alleged, was prosecuted by an association called the Consti- 
tutional Association, and that one of the sheriffs who re- 
iomed the jury, was one of the association, the counsel for 
the prosecution took issue upon the allegation of facts in 
the challenge ; the Judge appointed two triers to try the 
israe, who were accordingly sworn ; the counsel for the 
ehallenge first addressed the triers, and called and examined 
witnesses in support of the affirmative of the issue ; the 
opposite counsel then addressed the triers, and called and 
examined witnesses to prove the negative of the issue ; the 
triers were then addressed by the challenging counsel in 
xe^lj ; the Judge summed up ; the triers found the issue in 
favour of the challenge ; and the cause was adjourned. This 
^case is reported at length, and will be found to be a good 

{h) Bac. Abr. Tit. Juries (E) ; Rixv, Edmonds, supra, 
<t) I Gar. & K. 238. 
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precedent to follow, in cdmilar eases* where issue is taken 
on the challenge* 

In R. y. Hughes (J), counsel for the prisoner challenged 
the array, for that the sheriif had not chosen the panel 
indifferently and impartially, and that the panel was not an 
indifferent panel, without showing in which respect the 
sheriff had acted without indifferency and with partiality ; 
and to this challenge the counsel for the prosecution de- 
murred, as being too general ; and the counsel for the pri- 
soner joined in the demurrer. Gumey, B., and Gresswell, J., 
after argument, allowed the demurrer, and the trial pro- 
ceeded. I cite this case as being a good precedent in the 
case of a challenge and demurrer. 

Both the cases last referred to are modem, and aside 
from being good precedents in points of practice in the cases 
of issues in fact and law, are in other respects yaluable in 
determining the question before me. 

I will mention one other case, the decision in which, as 
it is cited in the text writers, might, without an examina- 
tion of the report, mislead, and apparently conflict with the 
law and the practice of challenges as I haye stated them. 
I refer to Fairman y. Tve$ (k). In this case, a rule for a 
special jury baying been obtained, a panel was struck in the 
usual course of business by the sheriff. In Hilary term 
following, the plaintiff applied in person for a rule to shew 
cause why the special jury panel so found should not be set 
aside and a new panel struck, on the ground that the forty* 
eight persons named in the former were not persons en- 
titled to the addition of Esquire. The affidayit upon which 
the motion was made, stated that the deponent had, since 
the special jury was struck, inquired mto the condition and 
circumstances of the persons named in the panel, and that 
out of the forty-eight therein described as Esquires, twenty- 
six were carrying on trades as retail shopkeepers, or were 
engaged in other occupations which rendered them, from 

(j) X Oar. & K. 235, 
(k) I Chit. 85. 
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their situation and habits of life, wholly unfit to sit as 
special jurors and try the subject of that action. 

Abbott, G. J., in giving the judgment of the Court refus- 
ing the rule, said, " There does not seem to me to be any 
ground laid before the Court upon this affidavit to justify us 
in granting this application. The usual practice in striking 
special juries is for the sheriff to take the Freeholders' Book 
and select those persons against whose names the addition 
of Esquire is placed. The affidavit before the Court does 
not suggest that the persons chosen on the panel are not 
duly qualified to sit as special jurors, nor does it complain 
of any improper motive on the part of the sheriff. All that 
is alleged is, that a certain number of the persons named in 
the panel are engaged in trade, and therefore do not answer 
the description of Esquires. That suggestion is of itself no 
objection to the panel, because it is very well known that 
there are many persons engaged in trade who are perfectly 
competent from their intelligence and education to serve 
upon special juries, and to whom, from their property and 
substance, the denomination of Esquire is given by courtesy. 
But even supposing this were an objection, there is nothmg 
in this affidavit which negatives the qualification of the 
persons excepted to. The Court must deal with the motion 
upon the grounds stated in the affidavit, and they cannot 
go out of it. For anything that appears at present to the 
Court, every one of the twenty-six persons mentioned may 
be possessed of sufficient freehold property, or may be other- 
wise qualified, so as to entitle them to assume the denomi- 
nation of Esquire ; and as no improper motive has been 
ascribed to the returning officer, it would be improper for 
the Court even to grant a rule to shew cause ; for the affi- 
davit upon which the motion is made would be a sufficient 
reason for discharging the rule with costs. It is much bet- 
ter, therefore, to refuse the rule in the first instance upon 
the affidavit, which certainly affords no ground for this 
application." 

Demurrer allowed. 
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TUCKER V. YOUNG : HART, Garnishee ; MoMICKEN 

& TAYLOR, Claimants. 

Insolvency — Prrferena — Pressure —38 Vict, cap, 5, sec, 59 {Man,) — 13 BUm. 
cap. 5 — Practice — Power of Judge to review his own order. 

On 29th November, 1876, Y., being in insolvent circnmstances. bat not to 
the knowledge of M. & T., to whom he owed a debt, made an assignment 
to them, under pressure, of moneys coming to him from H. on a building 
contract. On xst December following, a stop order in this action was 
made and on 2nd December served upon H. In an issue between M. ft 
T.. the claimants, and the execution creditor, 

Heidi that choses in action are within ^8 Vict. cap. 5, sec. 50 (Man.), bnt 
that the assignment was not void within the provisions of uat Act 
Upon the construction of that section. 

Held, (i) that there is no difference between it and 13 Eliz. cap. 5, eccept 
as to the preference clause in the former ; (ii) the question of bona fides, 
valuable consideration, preference, and fraud» are tor the jury, and are 
not questions of law; (iiQ pressure by the creditor upon the debtor 
removes the transaction nrom the operation of the Act ; (iv) to bring 
the transaction within the Act both parties must be implicated in the 
attempted fraud ; (v) the transaction is not fraudulent tnough its effsct 
may be to defeat or delay creditors, if that be not its object. 

Held, that, though it is usual for a Judge to review his own order only 
when obtained through mistake, or by unfair or fraudulent means, 
his power to do so extends to all orders made by himself, however 
deliberately made. 

Tbial of an issne between an execution creditor with gftr- 
nisbee process and claimante nnder an assignment from 
tbe garnisbee. 

On tbe 19tb July, 1877, on tbe application of tbe plaintiff 
an order was made wbich, after reciting tbat Thomas Hart, 
garnisbee, was indebted to James Young, judgment debtor, 
in the sum of $264.58, and tbat of this sum $174.28 bad 
been assigned by Hart to McMicken & Taylor before the 
issue and service of a stop order upon Hart, and tbat the 
balance of tbe debt, $90.80, was covered by tbe stop order, 
ordered tbat tbe said balance should be paid by Hart to the 
judgment creditor. 

On the 26th July, 1877, Ro$s, for the plaintiff, the judg- 
ment creditor obtained a summons, returnable before the 
Chief Justice at Chambers, to set aside this order on the 
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ground that the asBignment from Young, the judgment 
debtor, to McMicken & Taylor was void under 88 Vict. cap. 
69 sec. 59, inasmuch as Toung was at the time in insol* 
yent circumstances. 

On the following day Blanchard showed cause, and con- 
tended that if the order was erroneous, it was so because 
founded upon error in law, and it could only be reviewed by 
the full GoTurt. The objection was over-ruled, and the Chief 
Justice thereupon directed that an issue should be tried 
between the execution creditor and the assignees of the 
garnishee to determine whether the assignment was valid* 

On the 10th August, the issue was tried before the Chief 
Justice, without a jury. 

From the evidence adduced it appeared that the judgment 
debtor, a builder, was a customer of McMicken & Taylor, 
who were hardware merehaats, and was nearly always in- 
debted to them on a running aocount. They were sometimes 
unable to obtain payment from him, and on such oof^isions 
took from him orders on persons who owed him money on 
building contracts. In October, 1876, there was a sum due 
for goods which they could not get from Young, and after 
ineessantly pressing him for security he made the assign- 
ment of moneys coming to him from Hart, which was in 
question in this issue. McMicken & Taylor had no know- 
ledge of Young*s insolvency, nor did Young believe himself 
to be insolvent at this time, though if his creditors had 
pressed him for payment he admitted he could not have 
realized sufficient from his property to have paid them in 
full. McMicken & Taylor knew that Young was being 
sued. 

Ro98, for the execution creditor, contended that as Young 
was insolvent at the time he assigned the moneys to Mc- 
Micken & Taylor the transaction came within 88 Vict. cap. 
5, sec. 59, and was therefore void. Its effect was to defeat 
and delay other creditors, and the parties must be presumed 
to have intended the natural consequences of their own 
acts. 
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Blanchard, for the claimants, contended that the pressure 
exercised by McMicken & Taylor upon Yonng to obtain 
the assignment took it out of the statute. The assignment 
was hana Jide and for valuable consideration, and without 
any knowledge of the alleged insolvency on the part of 
McMicken & Taylor. This was an assignment of a choie in 
action, and on that account was not within the Act. 

Wood, G.J., ISth August, 1877. — I shall first notice the 
preliminary objections. 

I think a Judge may on summons review his own order. 
It is however a practice not to be encouraged. There is 
no question but that in this way it is quite usual and very 
proper to correct any error, mistake or inadvertence in 
drawing up an order, whereby the real purport and mean- 
ing of the judgment is inaccurately expressed in the words 
used in the order, or where an order has been made or 
obtained through mistake or by unfair or fraudulent means. 
The rescinding or the amendment of a judge's order is usu- 
ally limited to the cases I have indicated. But if a proper 
case is made, I find it may be extended to sjiy order how- 
ever deliberately made. In all such cases, however, the 
application should be made to the Judge who made the 
order sought to be set aside or amended (a). 

<[n the present case the garnishee order was issued and 
served in the early part of December, and the assignment 
was made and executed on the 29th day of December, 1876. 
At this time the Act 88 Vict. cap. 6, sec. 69, was in full 
force, and remained in full force, until the 28th day of 
February, 1877. It seems to me, therefore, that thiss ac- 
tion of the Act in question may be invoked in determining 
the validity of the transaction in question in this contro- 
versy. 

It has been held that a chose in action is not within the 
Statute, 18 Eliz. cap. 5, as it could not be seized under 

(a) Thompson v. Bicke, 4 Q. B. 759; In rt Stntion, 14 M. & W. 806: 
Hall V. Wist, I D. ft L. 412; Thomas v. Evans, 9 M. & W. 829 ; GrandU 
V. Maddams, 6 D. & L. 241 ; PHerson v. Davis, 6 C. B. 235 ; Sandirsoi^ 
V. Proctor, 10 Ex. 189; Gibbons v. Spalding, 11 M. & W. 173. 
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a writ of execution. But I think our Act broad enough to 
cover a chose in action, and that the right of the judgment 
creditor is properly raised against the assignment of a chose 
in action by a garnishee order. 

This now brings me to the consideration of the question 
of the validity of the assignment as against the garnishee 
order of the judgment debtor. 

I shall notice certain statutes which more or less bear 
upon the subject. I first refer to 18 Eliz. cap. 6. 

[The learned Judge then read the preamble to the Act» 
and sections 1 and 5.] 

The Imperial Bankrupt Act, in so far as it relates to the 
present subject, is found in 8 Geoi'ge lY. cap. 16, sec. 8, 
and in 12 and 18 Vict. cap. 106, sec. 67, and is in both sta- 
tutes substantially as follows :— '' Or makes or causes to be 
made, either within this realm or elsewhere, any fraudulent 
grant or conveyance of any of his lands, tenements, goods 
or chattels, or makes or causes to be made, any fraudulent 
surrender of any of his copyhold lands or tenements, or 
makes or causes to be made, any fraudulent gift, delivery or 
transfer of any of his goods or chattels, every such trader 
doing, suffering, procuring, executing, permitting, making 
or causing to be made, any of the acts, deeds, or matters 
aforesaid, with intent to defeat or delay his creditors, shall 
be deemed thereby to have committed an act of bank- 
ruptcy.'' 

It is necessary to the proper understanding of the cases 
decided in England to refer to sections 81 and 82 of 6 
Geo. lY. cap. 16. The substance of the 82nd section is, 
that all payments really and honafde made by any bank- 
rupt to any creditor (not being a fraudulent preference), and 
all payments bona fiie made by any bankrupt before the 
date and issuing of the commission, shall be valid, notwith- 
standing any prior act of bankruptcy, provided the person 
so dealing with the bankrupt had not notice of any act of 
bankruptcy. 
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Our Insolvency Act contains a provision in substance 
similar to the Imperial Act : ** Or if he assigns, removes or 
disposes of, or is aboat or attempts to assign, remove or 
dispose of any of his property, with intent to defraud, de- 
feat, or delay his creditors or any of them," he shall be 
deemed an insolvent ** (b). 

It will be necessary to cite, along with the above statu- 
tory provisions, the special clause of the Manitoba Act, 
under the terms of which as expounded in the light of these 
statutory provisions and the common law, must be resolved 
the case now in judgment. The clause (e) is as follows :— 
** In case any person, being at the time in insolvent circum- 
stances, or unable to pay his debts in full, or knowing him- 
self to be, or in fact being, on the eve of insolvency, makes 
or causes to be made, any gift, conveyance, assignment or 
transfer of any of his goods, chattels, or effects, or delivers 
or makes over any bills, bonds, notes, or other securities or 
property, with intent to hinder, defeat or delay the credit- 
ors of such person, or any of them, or with intent of giving 
one or more of the creditors of such person a preference or 
priority over his other creditors, or over any one or more 
of them, every such gift, conveyance, assignment, transfer, 
or delivery, shall be null and void as against the creditors 
of such persons ; but nothing in this section contained shall 
invalidate or make void any deed of assignment made and 
executed by any debtor for the purpose of paying and satis- 
fying rateably and proportionably, and without preferenceor 
priority, all the creditors of such debtor their just debts ; 
and nothing in this section contained shall invalidat ' or 
make void any bonafde sale of goods in the ordinary course 
of trade or calling to innocent purchasers." 

This section is substantially a copy of G.S.U.C. cap. 26, 
sec. 18 (d). 



(6) InsoWent Act of 1875 ; 38 Vict. cap. 16. sec. 3 (<f). 

(c) 38 Vict. cap. 5, Mc. 59 ; C. S. Man. cap. 37. sec. 96. The constito- 
tionality of this clause was put in issue and upheld in BUastUH v. Towns^itd, 
3 C. L. T. 509.— E. D. A. 

(d) R. S. O. cap. 118, sec. 2.— E. D. A. 
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It may be remarked that in the construction of these 
statutes, though penal in their nature, the Court cannot be 
too liberal, nor can the enactments be too much extended 
in the suppression of fraud (e). 

In the last case Lord Mansfield, C.J., says, ^'Tbe princi- 
ples and rules of the common law, as now universally known 
and understood, are so strong against fraud in every shape, 
that the common law would have attained every end pro- 
posed by 18 Eliz. cap. 5, and 27 Eliz. cap. 4. The former of 
these statutes relates to creditors only ; the latter to pur- 
chasers. These statutes cannot receive too liberal a con- 
struction, or be too much extended in the suppression of 
fraud. The Statute 18 Eliz. cap. 6, which relates to frauds 
against creditors, directs that no act whatever, done to 
defraud a creditor or creditors, shall be of any effect 
against such creditor or creditors. But then such a con- 
struction is not to be made in support of creditors as will 
make third persons sufferers. Therefore, the statute doea 
not militate against any transaction bona fde, and where 
there is no imagination f fraud. And so is the common 
law. But if the transacti'*^ be not bona fide, the circum* 
stance of its being done to;- ,[ aable consideration will not 
alone take it out of the statute. I have known several 
cases where persons have given a fair and full price for 
goods, and where the possession was actually changed ; yet 
being done for the purpose of defeating creditors, the 
transaction has been held fraudulent, and therefore void." 
His Lordship puts a case, " If a man knows of a judgment 
and execution, and, with a view to defeat it, purchases the 
debtor's goods, it is void ; because the purpose is iniqui- 
tous. It is assisting one man to cheat another, which the 
law will never allow." 

It may be a question whether these enactments have in 
truth added to, or done any thing more than declare the 
common law (/), and it is affirmed that the principles 

(e) Harman v. Fishar, Cowp. 117; Codogan v. Ktnnett, Cowp. 432-454* 
(/) Dy. 295 a; Bac. Ab. Tit. Fraud (C). 
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contained in 18 Eliz. cap. 6 and 27 Eliz. cap. 4» have been 
copied from the civil htw ; and that» though not aubstan- 
tialiy re-enacted, they prevail in the several States of the 
United States of America. 

It is more than donbtfol if cho$e$ in action, snch as the 
subject matter involved in this controversy, are compre- 
hended by the Statute 18 Eliz. cap. 5. It seems to haye 
been held that, under that statute, only such subjects were 
included as could be reached by execution {g). But it 
would appear by the conjoint operation of that statute and 
the insolvency acts, an assignment or transfer of a chose in 
action^ which, but for the assignment or transfer, would 
become assets in the hands of the assignee in bankruptcy 
towards the payment of creditors, may be fraudulent and 
void (A). However, as I have already said, I think the 
language of the Manitoba Act sufficiently broad to compre- 
hend a chose in action; and that the subject matter in 
litigation is within that statute (t). 

The ground work of these several Acts of Parliament is 
fravd as recognized and apprehended by the common law; 
and when the Acts are analysed, compared and attentively 
considered, they will be found to be not only based 
upon the same principle, but also substantially to mean the 
same thing, and to aim at attaining the same end and object. 
The principle, and indeed almost the very terms of the 
bankrupt and insolvency clauses, are identical with 13 
Eliz. cap. 6 sec. 1 ; and I must confess I see little difference 
in substance between the provisions in IS Eliz. cap. 5, 
sees. 1 and 5 and those contained in the Manitoba Act. 
In GotwaUs v. Mvlholland (j), and in Metcalf v. Keefer (4), 
and indeed in many other cases in Ontario, it has been held 
that, except as to the provision against preference, the 
clause in question in our Act is substantially the same as 

(g) Norcutt V. Dodd, Cr. & Ph. loo. 

(h) Norcutt V. Dodd, supra; Sims v. Thomas, 12 Ad. & E. 536; Notes on 
Twyn4*s Case, 1 Sm. L. C. x. 

(j) See Labatt v. Bixell. 28 Gr. 593 ; Kerr v. Canadian Bank of Cm- 
merce, 4 C. L. T. 181, 182. — E. D. A. 

{j) 15 C. P. 62; S. C. in appeal, 3 E. & A. 194. 

{k) 8 Gr. 392, per V. C. Eaten. 
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the statute IS Eli2. cap. 6, seoB. 1 and 6. It may be doubted 
if even in this reapact they differ. The basis of the Statute 
of Elizabeth is fraud, want of honafide^^ valuable considera- 
tion, reality, honesty, in whatever shape this might display 
itself in the transaction ; but where these were all absent, 
the transaction was upheld by the common law, and was 
not within the statute. It does seem, when attentively con- 
sidered, that the same observation may be made in respect 
of our own statute. It is true, that it has the additional 
provision, "or with intent of giving one or more creditors 
preference or priority, etc." But this is of no consequence 
except it is done with the intent, and has the effect of 
hindering, defeating or delaying the creditors. It would 
seem the preferential provision is comprehended in that 
portion of the section which precedes, namely, "makes or 
causes to be made any gift, conveyance, assignment, or 
transfer of any of his goods, chattels or effects, or delivers 
or makes over, any bills, bonds, notes, or other securities 
or property with intent to hinder, defeat or delay the credi- 
tors or any of them, etc." At most it seems only to point 
out one of the many forms in which the transactions men- 
tioned in the preceding part of the section may develop 
themselves. If this view be correct, all difference in the 
eye of the law is entirely swept away ; and we are remitted 
to the decisions under the Statute of Elizabeth for the in- 
terpretation and construction we are to put upon our own 
Act. - This would seem to throw the whole question back 
on the common law, and it is laid down as a general rule, 
that, vnthout the express provision of any legislative enact- 
ment, all deceitful practices in defrauding or endeavouring 
to defraud another of his known right by means of some 
artful device contrary to the plain rules of common honesty 
are contrary to, and prohibited by the common law. 

A superficial view of these statutes and of the questions 
arising thereunder might, and generally has, induced con- 
clusions widely different from the judgments formed from 
a careful consideration of their provisions. The proper 
construction of these statutes has engaged the attention of 

14 M.R. 
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the ablest judges for more than two hundred and fifty years, 
in a long line of decisions in our Courts, and their opinions 
have been accepted and adopted in all communities wherein 
the common law of England forms the basis of jurispro- 
denoe. 

I must therefore enter upon, proceed and complete the 
examination of the question before me, under the limitations 
which authority has thrown around the subject, and in the 
light of the opinions which have been expressed by CSoorts 
and Judges in pronouncing their decisions. 

It is not easy to define fraud, so as to comprehend in 
the definition all cases that may arise and come within the 
legal category of that term. In the popular acceptation of 
the word, it means deceit, deception, trick, artifice, by 
which the right or interest of another is injured ; a stratagem 
intended to obtain some undue advantage ; an attempt to 
gain, or the obtaining of, an advantage over another by im- 
position or immoral means, particularly deception in eon- 
tract, or bargain and sale, either by stating falsehoods or 
suppressing the truth. 

Pothier says, '' The term fraud (dolus) is applied to every 
artifice made use of by one person for the purpose of deceiv- 
ing another." He says, '* Labeo definit dolum omnem calUdi- 
tatem, Jallaciam, machinationem ad drcurrweniendum, faJd^' 
dum^ decipiendum alteram adhibitam (Z) ; and Mr. Justioe 
Story says that the definition of Labeo is pronounced in the 
Digest to be the true definition. Labeonis definitio vera 
est. 

These definitions are no doubt sufficiently descriptive of 
what may be called positive, actual fraud, where there is an 
intention to commit a cheat or deceit upon another to his 
injury. 

In Chesterfield v. Janssen (m). Lord Hardwicke gives an 
enumeration of several species of fraud different from posi- 
tive or actual fraud {dolus malus)* 

(/) Pothier on Obligations by Evans, pt. i, ch. z, art. 3, note 28. 
(m) 2 Ves. 155. 
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The words in 18 Eliz. cap. 6 are sufficiently broad and 
comprehensive to cover all contrivances and artifices to 
effectuate fraud. They render every transaction void as 
against creditors which is not honest, bona fide, based on a 
valuable consideration, free from secret uses. There may 
be legal fraud where there is no moral wrong. This is 
forcibly iUustrated in Harman v. Fishar (n). 

Fraud will vitiate any transaction with howsoever many 
formalities and solemnities made (o). 

It would seem, that, at common law and under 18 Eliz. 
cap. 5, a debtor has the right to prefer one creditor to 
another by making a transfer of his property to one favoured 
claimant, and thereby to defeat or delay the other creditors, 
provided it be done in an open manner and without any 
further object than the act on the face of it imports. But 
it is said by Mr. Smith, in bis observations on Twyne^s Case^ 
'' That the law will not allow a creditor to make use of his 
demand to shield his debtor ; and while leaving him in statu 
quo by forbearing to enforce the assignment, to defeat the other 
creditors by insisting upon it. Thus (to illustrate this pos- 
ition by Lord Coke's words in the principal case) if a man 
be indebted to five several persons in the several sums of 
£20, and hath goods to the value of £20, and makes a gift 
of all his goods to one of them in satisfaction of his debt, 
but there is a trust between them that the donee shall deal 
favourably with him in regard of his poor estate, either to 
permit the donor, or some other person for him, or for his 
benefit, to use or have possession of them, and is contented 
that he shall pay him his debt when he is able ; this shall 
not be called bona fide within the said proviso, for the proviso 
saith on a good consideration and bona fide, so a good con- 
sideration doth not suffice if it be not also bona fide.** And 
he adds, ** There is, however, no doubt but that a debtor (so 
he be not a trader in contemplation of bankruptcy) may 
openly prefer one creditor to the rest, and transfer property 

(fi) Cowp. 117. But see Joliff^ v. Baker, L. R. 11 Q. B. D. 255. — E. D. A. 
(o) Doe dem, Willis v. Martin, 4 T. R. 39. 
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to him even after the others have commenced their actions ;" 
and he cites a number of authorities (p), and then proceeds, 
** And it is broadly laid down in Wood y. Dixie (9), that a 
sale of property for good consideration is not, either 
at the common law or under the statute, void, merely 
because it is made with intent to defeat the expected ex- 
ecution of a judgment creditor.'* In Wood v. Dixie the 
plaintiff had lent money to one Phillips to relieve him from 
an execution at the suit of one Norton, and in October, 1848, 
Phillips being unable to repay the money, executed to the 
plaintiff a deed of conveyance of his house and the furniture 
therein to be taken at a valuation. The valuation was com- 
pleted on the 7th of October, and afterwards, on the same 
day, the execution in Beckett v. PhiUips was put in. The 
defendant's counsel insisted at the trial, that this conveyance 
was fraudulent as against Beckett, the execution creditor* 
The learned Judge told the jury, that if there was no real 
payment, and the whole transaction was colourable, the de- 
fendant was entitled to a verdict ; and further, that, if 
there really was a payment, still, if the intention of the 
transaction was to defeat the execution creditor, the convey- 
ance was void as against him ; and in that case also defen- 
dant was entitled to a verdict. The jury under this charge 
rendered a verdict for the defendant, holding the conveyance 
void. A rule nisi was granted for a new trial on the ground 
of misdirection, and a new trial was directed. 

« 

This case was decided in 1846. For sixteen years the 
law on this point in accordance with the decision of Wood 
V. Dixie, seemed to have been settled and acquiesced in by 
all parties, when it was again raised (r). In so far as I can 
see, the question raised in the latter case is the precise 
question decided in the former case. The only additional 

(P) Piekstock V. LystiT, 3 M. ft S. 371 ; Holbird v. Anderson, 5 T. R. 235; 
Bowen v. Bramidge, 6 C. & P. 140; Goss v. NeaU, 5 Moore xg; Rickisr. 
Evans, 9 C. & P. 640, per Lord Abinger ; EveUigh v. Purssord, 2 Moo. & 
K- 539. per Rolfe, B. ; and he adds, See, however, the late case of Ova v* 
Body, 5 Ad. & £. 28. 

(q) 7 Q. B. 892. 

(r) Darvill v. Terry, 6 H. & N. 807. 
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cases cited were Nunn v. WUamore (s), and Martindale v. 
Booth {t). The law^ as laid down in Wood v. Dixie^ was 
approved and confirmed by all the Judges of the Court of 
Exchequer. I find no case since DarviUe v. Terry in which 
that of Wood v. Dixie has been doubted, but many, especi- 
ally in Ontario, in which they have been cited approvingly 
and acted upon as an authority. I must therefore regard 
them as correctly stating the rule of law in respect of the 
validity and invalidity of transactions arising under 18 Eliz. 
cap. 5. I think I am quite safe in saying what Williams, J., 
said in Wood v. Dixie, that it is now settled law that a 
mere intention to defeat an execution creditor does not in 
itself constitute fraud under 18 Eliz. cap. 6. 

I did propose going into an examination of cases in 
England and in Ontario arising respectively under the 
Bankrupt Acts of the former and the Insolvency Acts of the 
latter, and thereby deducing the general principles which 
have governed the Courts in deciding cases arising under 
clauses of statutes similar to» though not in the precise 
words of, the Manitoba Act ; but as the case before me 
must be determined on the construction of the latter Act 
aJone in connection with 18 Eliz. cap. 6, which I have 
already considered at considerable length, I do not deem it 
at present necessary to give the cases in bankruptcy and 
insolvency any other attention than that which may inci- 
dentally arise in arriving at the proper construction to be 
put upon the Manitoba Statute. I may appropriately quote 
here the remarks of Biohards, C. J., bearing upon this 
point: — "The decisions," he says, "under the English 
Act would seem to me to apply to our own Statute ; and in 
considering the latter statute the proviso must not be over- 
looked ; that which would not constitute an act of bank- 
jTuptcy under Aihe English Act would probably not make a 
sale void under our Act, always considering our Statute 
without the proviso, as to the effect of which I shall express 
my opinion presently" (u). As illustrating the principles 

(i) 8 T. R. 521. 

{t) 3 B. & Ad. 498. 

(u) Tusr V. Harrison^ 14 C. P. at p. 453. 
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upon which the Courts have proceeded under the Bank- 
mpt Act» I refer to nnmeroaB cases (r). 

Erle^ J., in Edwards v. Qlyn^ says, *^ At one time the 
tendency of the Courts was in favour of the assignees of 
a bankrupt, and of swelling as much as possible the assets 
for distribution among the general body of creditors. 
Great endeavour was made by Parke, B., to stem this tide : 
Mogg V. Baker (w), and Van Ca$teel v. Booker Cx), are in- 
stances of the endeavour ; and in Brawn v. K^miptoniy) the 
question as to what constitutes a voluntary payment, was 
again most fully discussed, and a rale was laid down which 
entitles the defendants upon that point also, to our judg- 
ment." 

From the foregoing cases I gather that a voluntary 
payment, or transfer of property, made by a debtor to a 
creditor, in contemplation of bankruptcy, the effect of 
which is to defeat the equal distribution of bis property, is 
a fraudulent preference, though he may not have intended 
such payment or transfer to benefit any particular creditor. 
This seems to be the rule laid down in Marshall v. Lamb (/). 
In Strachan v. Barton (a) it seems to have been held that it 
is not necessary that the person exercising the importunity 
should have the immediate right of enforcing the payment. 
It is enough if he should be a person who would be damni- 
fied by the non-payment. In Mogg v. Baker it was held 

(v) Bajc^ V. Pritchard, x Ad. ft E. 456; Hill v. Partull, 9 B. A C. 45: 
Ltftf V. /farf, 10 Ex. 555 ; S. C. Ex. Cbamb. 11 Ex. 880; Penmll v. Rty- 
nolds, II C. B. N. S. 709 ; Bell v. Simpson, 2 H. & N. 410; Pewull ▼. 
Dawson, 18 C. B. 355 ; Smith v. Cannon, 2 El. & Bl. 35 ; Hutton v. Crma^ 
well, I El. & Bl. 20 ; Young v. Waud, 8 Ex. 221 : Hale v. AllnuH, 18 C. B. 
505; Harris v. Rickett, 4 H. & N. i; Bell v. Simpson, 2 H. <& N. 410; 
Edwards v. Olyn, 2 El. & El. 29 ; Bills v. Smith. 6 B. & S. 3x4. and cases 
therein cited ; Hunt v. Mortimer^ 10 B. & C. 44 ; Smith v. Timms, x H. & 
C. 849 . Younfr V Fletcher, 3 H. & C. 732 ; Mather v. Eraser, 2 K. &J. 53^ • 
Whiimore v. Claridge, 33 L. J . Q. B. 87 ; Bittlestone v. Cooke, 6 El. & Bl. 296 ; 
Eraser v. Levy, 6 H. & N. 16; Lacon v. Liffen, 4 Giflf. 75, affirmed od 
appeal, 9 Jiir. N. S. 13 ; Holdemess v. Rankin, 29 L. J. Cfa.'753. 

(w) 4 M. & W. 348. 

(;r) 2 Ex. 691. 

(y) 19 L. J. C. P. X69. 

(») 5 Q. B. 115. 

(a) II Ex. 647. 
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that if the payment or transfer originates with the debtor, 
it is a fraudulent preference ; bat that a mere bona fide de- 
mand by the creditor, without any pressure, is sufficient to 
support a payment or transfer made in consequence. The 
transaction to be without the Bankrupt Acts, must be genu- 
ine, real, bona fide, and honest, and without knowledge or 
notice on the part of the creditor of the bankruptcy of the 
debtor, or that the act is being done in contemplation of 
bankruptcy ; and a portion of the estate must be excluded 
from the transaction and remain to the debtor. I especially 
call attention to a very recent case, BUls v. Smith, supra, 
decided in 1866, as showing what at present may be con- 
sidered as the rules applicable to payments and transfers 
by a bankrupt debtor to a creditor (&). 

This appears to be the construction, in effect, which the 
Courts in Ontario have put upon 22 Vict. cap. 26, [B.S.O. 
cap. 118, sec. 2,] of which our Act, as I have already ob- 
served is, in so far as the question before me is concerned, 
an exact copy. 

From cases decided in England in bankruptcy, and 
under the Statute of 18 Eliz. cap. 5, and in Ontario, in in- 
solvency, and under 18 Eliz. cap. 6, and 22 Vict. cap. 26, 
sec. 18, 1 think I am safe in laying down the following as 
settled propositions in reference to the construction of our 
statute. 

1. The clause or proviso at the end of section 69, ** but 
nothing in this section contained shall invalidate or make 
void any deed of assignment, etc.,'' is inserted perhaps as 
in part giving an explanation of what is meant in the pro- 
vision made in the preceding part of the section, and as a 
declaration that the Legislature did not intend to subject 
the ordinary dealings between parties, to the test laid down 
in the previous portion of the clause. It, in fact, simply 
exempts the cases there put from the operation of the 



& 



lb) See also Morgan v. Brundrett, 5 B. & Ad. 289 ; Hall v. Wallace, 7 M. 
W. 353 ; Aldred v. Constable, 4 Q. B. 674. 
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enactment, and leavcB them just where they were, and as 
they were, before the passing of the Act. It by no means 
follows that transactions, other than those in the excepted 
clause, fall under the antecedent provision in the section, 
and are, therefore, prima facie or absolutely void. To give 
it any other interpretation would be to hold that every con- 
veyance made by an insolvent which was not for the benefit 
of creditors generally and rateably, or which was not made 
in the ordinary course of trade, whatever that expressicm 
may comprehend, is void. This certainly is not the proper 
construction of the clause. These latter transactions are 
taken out from the operation of the Act altogether, leaving 
these transactions which fall within the Act to be deter- 
mined by the language employed in respect of them, not 
by the language used in excepting certain cases from the 
operation of the Act (c). 

2. There is no substantial difference between our Statute 
and that of 18 Eliz. cap. 6, except as to the clause in 
respect of preference, if that really, when carefully con- 
sidered, makes any difference. 

8. The questions arising under our Act as to bona fidei 
and valuable consideration, or preference, or fraud, in 
transactions as being against the Statute, are questions of 
fact, and determinable by a jury, and not questions of law 
determinable by the Court {d). 

4. If the transaction takes place between two parties, 
with the intent on both sides to defeat or delay the credi- 
tors of the one party, or of giving one or more of such credi- 
tors a preference or priority over one or more of the others 
of such creditors, it is void as against creditors, although 
made for valuable consideration, and bonajide, with the in- 

{c) Tu£rv, Harrisson, 14 C. P. 449; Gotwalls v. Mulholland, 15 C. P. 
62; S. C. in appeal, 3 E. & A. 194. 

{d) MartindaU v. Booth, 3 B. & Ad. 498 ; Edwards v. Glyn, 2 £1. & £1. 
29. and note at end of case ; Bills v. Smith, 6 B. & B. 314 ; <^»# v HonuTt 
3 F. & F. 480 ; Dewey v. Bayntun, 6 East 257 ; Reed v. Blades, 5 Taunt. 21a; 
Lindon v. Sharp , 6 Man. & Gr. S95. 
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tention of passing the property in the subject triansf erred (e). 
In Corbett v- Radcliff (/), the rule laid down by the Privy 
Oouacil in this is expressed as follows : " Each case must 
depend upon its own circumstances ; and in all the question 
is one of fact, whether the transaction is bonajide, or was a 
contrivance to defraud creditors. It may, however, be 
stated generally, that a deed is void against creditors when 
the debtor is in a state of insolvency, or when the effect of 
the deed is to leave the debtor without the means of paying 
his present debts. If this is the condition of the debtor, or 
the consequence of his acts, it is not sufficient to render a 
deed valid that it should be made upon good consideration.'' 

5. Pressure exempts the transaction from the operation 
of the Bankrupt and Insolvency Acts, and also from 88 Vict. 
cap. 5, sec. 59 (Man.) (g). 

6. The intent mentioned in the statute must exist as well 
in the transferee as in the transferor, or at the least, the 
transferee must have knowledge or notice of the circum- 
stances of the transferor, connected with or surrounding 
the transfer, whence fraud may be inferred or of the frau- 
dulent intent. Both parties must be implicated in the 
alleged fraud (h). In this respect there may be a difference 
between transactions under our Statute and the Bankrupt 
Acts ; for in the latter case the transfer may become void 
independent of the intention of the parties, both or either 

(e) DalgUsk v. McCarthy, xg Gr. 578 ; Merchants* Bank v. Clarke, 18 Gr. 
594 ; Smith v. Moffatt, 28 U. C. R. 486 ; Doe dem, Willis v. Martin, 4 T. 
R. 39 ; Cotton v. Vansittart, 20 Gr. 344. 

(/) 4 L. T. Rep. N. S. i. 

{g) CUmmow v. Converse, 16 Gr. 547 ; Bank of Toronto v. McDougall, 15 
C. P. 475 ; Gordon v. Young, 12 Gr. 318 : Edwards v. Glvn, and Bills v. 
Smith, supra; McWhirter v. Thome, 19 C. P. 302 ; Campbell v. Barrie, 31 
U. C- R. 279; Archibald v. Haldan, 31 U. C. R. 295; Boe v. Smith, 15 
Gr. 344 ; McPherson v. Reynolds, 6 C. P. 491 ; McWhirter v. Royal 
Canadian Bank, 27 Gr. 480; Bank of Montreal v. McTavish, 13 Gr. 395 ; 
Davidson v. Douglas, 15 Gr. 347; Ball v. Ballantyne, xi Gr. 199; Risk v. 
SUeman, 21 Gr. 250 ; Wood v. Irwin, 16 Gr. 398 ; Crawford v. Meldrum, 3 
E. & A. xox ; Green v. Bradfield, i C. & K. 449 ; Cook v. Pritchard, 5 Man. 
Sl Gr. 329. 

(A) Fraser v. Levy, 6 H. & N. 16 ; Thompson v. Webster, 7 Jur. N. S. 53 x ; 
Lee V. Hart, 10 Ex. 555; Pennell v. Reynolds, xx C. B. N. S. 709 ; Graham 
y, Pnrber, 14 C. B. 410 ; Baxter v. Pritchard, 1 Ad. & E. 456 ; Cook v. 
Caldecott, Moo. & M. 522. 
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of them. So a transfer will be void if its object be to 
defeat or delay creditors by both parties to the transaction, 
although there be a valaable consideration for it. As to 
a transfer of part of the debtor's property see Gattell v. Cor- 
raU (t), and ChoBC v. Gohle (j). 

7. It may be the effect of a transfer to defeat or delay 
creditors, or to create a preference ; but if that be not the 
object and intent of the transaction, it would not seem to 
be void (ft). 

In arriving at the foregoing conclusions, I have looked 
at a large number of cases besides those I have men- 
tioned (Z) ; but the case before me seems not to require that 
I should further prolong the discussion of the rules and 
principles to be deduced from them. 



(i) 4 Y. & C. 228. 

(/) 2 Man. A Gr. 930. 

(k) Henderson v. Lloyd, 3 F. & F. 7 ; Michasl v. Gay, z F. & F. 409. 

(/) Prince v. Girty, 9 U. C. R. 41 ; Roas v. BlUott, zz C. P. 221 ; Bank 
of Upfer Canada v. Thomas, 2 £. & A. 502 ; Wilson v. Kerr, 17 U. C. R. 
168; Maulson v. Toping, 17 U. C. R. 183 ; Burritt v. Robertson, z8 U. C. R. 
555 ; Graham v. Chapman, 12 C. B. 85 ; Connell v. Cheney, i U. C. R. 307: 
Thome v. Torrance, 18 C. P. 29 ; Macaulay v. Rumhall, 19 C. P. 284 ; City 
Bank V. Smith, 20 C. P. 93 ; White v. Stevens, 7 U. C. R. 340: Clark v. 
Morrell, 2Z U. C. R. 596 ; Smith v. Morton, 27 U. C. R. 195 ; Cameron v. 
Hutchison, ze Gr. 526; Attorney-General v. Harmer, z6 Gr. 533; Totten'v, 
Douglas, 15 Gr. Z26 ; S. C. z6 Gr. 243; S. C. in appeal, z8 Gr. 34Z ; Smith 
V. Moffat, 28 U. C. R. 486; Alton v. Harrison, L. R. 4 Ch. App. 622; 
Commercial Bank v. Wilson^ Z4 Gr. 473 ; Young v. Christie, 7 Gr. 312 ; 
Crosby V. Crouch, 2 Camp. z66; Hartshome v. Slodden, 2 B. &P. 582; 
Cook V. Rogers, 7 Bing. 438 ; Mavor v. Croome, 8 Moore Z7Z ; Gibson v. 
Bruce, 5 Man. & Gr. 399; Murray v. Arnold, 3 B. & S. 287; Ferrallf. 
Alexander, 1 Dowl. Z32; Reynolds v. Wedd, 4 Bing. N. G. 694 ; Foxcroftw. 
Devonshire, 2 Burr. 93Z ; White v. Lord, Z3 C. P. 289 ; Graham v. Furber, 
Z4G. B. 4Z0; Jezeph v. Ingram, z Moore, 189; Benton v. ThomkiU,^ 
Taunt. 149 ; Cookson v. Fryer, z F. & F. 328 ; Oriental Banking Co. v Colt- 
man, 3 Giff. zi ; Topping v. Key sell, z6 0. B. N. S. 258 ; Jackson v. Lomas, 
4T. R. z66; Rex v. Watson, 3 Pr. 6; Holmes v. Love, 3 B. &G. 242; 
Teede v. Johnson, zz Ex. 840; Nicholson v. Tulm, 2 K. & J. z8 ; Faxakerley 
V. McKntght, 6 El. & Bl. 79^ ; Bisset v. Burgess, 23 Beav. 278 ; yan^s ▼. 
Whttbread, z z C. B. 406 ; Bt ron v. Mount, 24 Beav. 642 ; Larpent v. Bf^t^* 
5 H. L. C. 48Z; March v. Warwick, z H. & N. 158; Gardner v. Chapwum, 
8 C. B. N. S. 3Z7 ; Leonard v. Sheard, i El. & El. 667 ; Afoorr V. Barthrop, i 
B. & 0. 5 ; Newnham v. Stevenson, zo C. B. 7Z3 ; Raphael v. Banib 0/ £1^- 
/ani, Z7 0. B. z6z ; George v. Millbanks, 9 Ves. Z90 ; Morewood v. Sm^A 
Yorkshire Ry, Co, 3 H. & N. 798 ; Carradice v Currie, Z9 Gr. zo8 ; Worseley 
V. Dtf Mattos, I Burr. 467 ; Ha// v. TA/ Saloon Omnibus Company, 4 Drew. 
492. 
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I am disposed to think, on the evidence, the judgmeiit 
debtor, Yocmg, was on the 29th November, 1876, the day of 
the date of the assi^meut to Messrs. McMicken and Trv^ 
lor in insolvent circumstances. This I think was his (• ue 
condition whether he at the time knew it, or realized the 
fact, or not. Bat I do not thiuk the evidence will justify me 
in finding that McMicken aod Tayloj had knowledge or 
notice of Toang*s insolvency at the time they took the 
assignment, or had knowledge or notice of facts and cir- 
comstances from which it would be fair and reasonable to 
draw the inference that they possessed the means of know- 
ing Toung's true condition. I therefore think that they 
had not notice of Toung's insolvency. 

I see nothing in the case to throw any doubt upon the 
transaction being for valuable consideration, and bona fide. 
There is no suspicion of its being a contrivance or colour- 
able. It was no doubt what it purports to be, genuine, and 
a reality. 

If one is to regard the evidence, and I have nothing else 
to guide me, or by which I can be guided, the fraudulent 
intent mentioned in the statute both as respects '* hindering, 
defeating or delaying creditors'' and '' the giving of one or 
more creditors a preference, etc.," seems to be entirely 
wanting. Under the evidence it would be difficult to say 
that Toung had such intent ; it would be impossible to say 
that Messrs. McMicken and Taylor had such intent. Both 
parties must have had such intent to bring the transaction 
within the statute. 

There is another conclusion of fact to be drawn from the 
evidence. The assignment did not originate with, nor was 
it voluntary on the part of Toung. It was executed by 
Young reluctantly, and only on the solicitation impor- 
tunity and pressure of McMicken and Taylor. 

The real intent seems to have been, on the part of 
McMicken and Taylor to secure the payment of a past due 
debt, and on the part of Toung to pay a just debt, but 
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chiefly to relieve himself from embarraBsment caused by 
incessant importunity; it would be difficult from the evidence 
to suggest any other plausible intention or motive on either 
side. 

It may be argued, as it was in Tuer v. Harrison^ and 
OotwaUs V. Mulhollandy that it was not a transaction in the 
usual and ordinary course of trade and calling between the 
parties, and therefore, it is not excepted from the operation 
of the preceding part of the section, and by implication 
must be regarded as falling within and under the mischief 
prohibited by the statute. I have already remarked upon 
the meaning of the latter part of section 69, and have 
stated what I think the Legislature intended by it. But 
assuming the construction contended for, can any one say 
from the evidence that, situate as the debtor and creditors 
were, relatively to each other, it was not a transaction ''in 
the ordinary course of trade and dealing ?" It appears a 
transaction precisely similar to this took place between the 
parties in the month of October, the debtor giving the 
creditors an order on McDonald and McGregor, for whom 
the debtor was executing some contract, for $160. That 
was an order; but the present is an agreement. Both 
were for debts due to the debtor by parties for whom he 
was executing works. There is no difference between an 
assignment and an order. An order is in effect a transfer 
of the debt. An assignment is nothing more. I must say 
I should have great difficulty in saying that the transac- 
tion in question, in the position and circumstances of the 
parties, as disclosed in the evidence, was not in the ordinary 
course of their dealings. 

I think, in all points in which the transaction may be 
viewed, under the evidence, the judgment creditor has 
failed to bring the assignment from the judgment debtor 
to Messrs. MoMicken and Taylor, of the debt due by the 
garnishee, to the extent of $174.28 within the provisions of 
the Statute 18 Eliz. cap. 5, or the Statute of Manitoba, 88 
Yict. cap. 6, sec. 69 ; but that the same must be governed 
by the common law; and applying to it the well imder- 
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stood rules and principles of the common law I think the 
assignment valid. 

The summons will therefore be discharged. 

As the questions raised on this application are in a sense 
new in this Province, I have after much doubt decided to 
discharge the summons without costs — except the actual 
disbursements for stamps, which I liquidate at the sum of 
one dollar and forty-five cents. 

As a rule in cases of this kind costs should follow the 
event. For the reason I have mentioned, I make this case 
an exception. 

Order dccordingly. 



COUNTY COURT, SELKIRK. 



In the Mattbb op EDWARD LAKE OSLER, an 

Attobnet, etc. 

Undertaking by attorney — Breach — Ordtr — Disobidiencs — Attachment — 

Summary jurisdiction of Court, 

An attorney, having undertaken to pay the Clerk of the Conrt certain fees 
for stamps famished to him upon the undertaking and used by him in 
proceedings in the Court, and having failed in his undertaking, was 
ordered to pay the amount. On failure to obey the order the Court 
directed an attachment to issue against him for contempt. 

Where an attorney is employed in a matter wholly unconnected with his 
professional character, the Court will not entertain a summary applica- 
tion against him for breach of duty ; but where the presumption is that 
he was employed on account of his professional character be is liable 
to the summary jurisdiction of the Court. 

Motion for an attachment against an attorney for con- 
tempt of conrt. 

Mr. Edward Lake Osier, an attorney of the C!ourt of 
Qneen's Bench, as such attorney had brought several 
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actions, and transacted certain other basiness in this court, 
and in the course of the business, should, according to law, 
have paid to the Clerk of this Court certain fees on the pro- 
ceedings therein, but which fees the clerk, at the request of 
the attorney, and upon bis undertaking and promising as 
such attorney to pay to the clerk, forbore to exact as a 
condition precedent to such proceedings, relying upon the 
undertaking. The undertaking was not observed, and on 
the application of the Clerk of the Court, on 4th September, 
1871, upon hearing the clerk in person, and counsel for the 
attorney consenting thereto, an order was made that the 
attorney should forthwith pay to the Clerk of the Court 
the sum of $14.20 due for fees, and also the costs of the 
application. And it was further provided in the order 
that, in default of such payment the attorney should be 
liable, upon application and notice thereof, to be committed 
for contempt of court. This order was personally served on 
the attorney on the 8th September, 1877; but by the 
affidavit of the Clerk of the Court, filed on the 12th 
September, on an application for a summons, it appeared 
that the attorney had not up to that time paid the money 
ordered to be paid or any part of it. 

On the 12th September, a summons was granted on the 
application of the Clerk of the Court calling upon the 
attorney to appear, and shew cause why he should not be 
committed for contempt, or why such other order should 
not be made against him as should appear proper, for his 
non-compliance with the terms of the order. This sum- 
mons was personally served upon the attorney. On the 
18th September, the day of the return of the summons, the 
Clerk of the Court in person moved the summons absolute. 

Wood, C. J., 17th September, 1877. — ^It may be laid down 
as a general proposition, that if an attorney, in any action 
or proceeding, gives an undertaking in his character of an 
attorney, the Court will enforce such undertaking in a sum- 
mary manner. Whatever may be the doctrine deducible 
from the older cases, of the necessity of the application 
being made in a cause depending in the Court, or in mat- 
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ter arising in a cause so depending, it is now settled law 
tbat^ whenever a person has been employed in consequence 
of his being an attorney, though not in an action, the Court 
will interfere summarily to compel him to do what is right. 
When an attorney is employed in a matter wholly uncon- 
nected with his professional character, the Court will not 
interfere in a summary way to compel him to execute faith- 
fully the trust reposed in him ; but where the employment 
is so connected with his professional character as to afford 
the presumption that his professional character formed the 
ground of his employment, there the Court will exercise its 
summary jurisdiction ; where confidence is reposed in the 
undertaking of an attorney, under circumstances which 
afford the reasonable presumption that such trust was 
based upon his professional character, the Court will inter- 
vene summarily to compel the execution of such under- 
taking (a). 

In the present case there is no doubt whatever but credit 
was given to Mr. Osier by the clerk for the fees on transac- 
tions which were taking place in this Court, on the groimd 
that he was an attorney, and in consequence of his pro- 
fessional character ; and it is equally clear that Mr. Osier, 
as such attorney, and in his professional character, gave 
his undertaking to the clerk to pay these fees. Indeed, 
both these facts were not only not denied, but admitted, on 
the argument of the summons on making the order of the 
4th September. Ex parte Bodenham would appear to be 
decisive of the law of the Court as to the exercise of its 
summary jurisdiction in an analogous case. The clerk has 
been compelled to pay into the Treasury of this Province 
these fees out of his own pocket. It is not creditable that 
any person belonging to an honourable profession should, 
under circumstances like those disclosed in this case, dis- 
regard his word and undertaking, pledged and accepted in 
his professional character. However disagreeable it may 

^) In re Knight, i Bing. 91 ; In rt Dt Wolfe, 2 Chit. 68 ; In re Aitkin, 
4 B. & Aid. 47; Ex parte Bodenham^ 8 Ad. & £. 959; In re Fairthome, 
3 D. & L. 548 ; In re Gee, 2 D. & L. 997 ; Ex parte Hughes, 5 B. & Ad. 482 ; 
Hallv. Ashurst, i C. & M. 714. 



208 m BE OBLER. 

be, the Court is bound to exercise proper surveiUance ovet 
the professional conduct of those upon whom the Legisla- 
ture has conferred special privileges, and to whom is neces- 
sarily confided large interests. The Court, when its atten- 
tion is formally called to the fact of misconduct or bad faith 
on the part of any attorney in his professional character, 
cannot refuse the exercise of its legitimate summary juris- 
diction to restrain or amend the wrong. Without resort to 
and the exercise of this summary jurisdiction, there would 
in many cases be no effectual redress. The order for an 
attachment for contempt will therefore go. 

Order accordingly. 



i 
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COUNTY COUET, LISGAR. 



THE HUDSON BAT COMPANY, Afpbllants v. THE 
ATT0BNEY-6ENEBAL OF MANITOBA, Bespomdbmt. 

CoHsHiutioHol law — Hudson Bay Company — Taxation — Exceptional tax — 
Rendint andnon-nsideni landowners — Unequal tax — Exemptions — Ultra 
vtrrs. 

The Hcidaon Bay Company was incorporated by Royal Charter, and had 
its head office at London, England, bat had in Rupert's Land and the 
North- West Territory many trading posts. One of the conditions of the 
surrender of its rights to the Crown, npon the formation of the 
Dominion of Canada, contained the following words : — " No exceptional 
tax is to be placed on the Company's land, trade or servants." This 
condition was confirmed in an Imperial Order in Council, which had 
the force of an Imperial Act by the British North America Act, 
sec. 146. By 4^ Vict. cap. 13 (Man.), a tax of one cent per acre was 
imposed on all lands of residents of the Province, and a tax of five cents 
per acre, on the lands of all non-residents. By the 30th section " non- 
resident " was defined to mean any person or corporation not residing 
permanently, or not having his or their chief place of business, in the 
Province. 

Held, that the 41 Vict. cap. 13 was ultra vires, (i) because it transgressed 
the fundamental principle of taxation by taxmg unequally the lands of 
non-resident and resident owners ; (ii) because the tax upon the Company's 
land vras an exceptional tax within the meaning of the above condition 
of surrender. 

Semble, that, but for the 30th section, the Company might have been held 
to have a double domicile and to be a resident within the meaning of 
the Act. but. 

Held, that it was plainly a non-resident within the Act by virtue of the 
30th section. 

SemhU, that the imposition of a specific tax per acre on all lands, instead 
of a rate upon their value, was unobjectionable, considering the state of 
the Province when the Act was passed, even though owners of improved 
^ lands thus obtained a slight advantage. 

Held, that the exemption from taxation of public lands held in trust for 
the Crown was unobjectionable ; but that an exemption of 6^0 acres of 
the lands of every resident owner was repugnant to the prmciples of 
taxation. 

Apfbal from an aesessment of the Hudson Bay Com^ 
pany^s lands. 

This was an appeal by the Hudson Bay Company 
against the rating and assessment of their lands in the 
Goonty of Lisgar, in the Province of Manitoba, for the year 
I8789 under the Statute 41 Viet. cap. 18 (Man.)* 

15 M. R. 



210 HUDSON BAT 00. V. ATTORNEY- OENEBAL. 

The Hudson Bay Company were incorporated by Boyal 
Charter, in the twenty-second year of the Beign of King 
Charles the Second, on the 2nd of May, 1670. 

The Imperial Act, 81 & 82 Vict. cap. 105, provided thai 
the Hndson Bay Company might surrender, and the Grown 
might accept a surrender of the lands, rights, privileges, 
etc., of the Company in Bapert's Land ; that the Com- 
pany's rights, privileges, etc., in Bupert's Land should be 
extinguished upon the acceptance of the surrender (exeept 
the right to carry on trade and commerce) ; that Her 
Majesty might by Order-in-Council admit Bupert's Land 
into the Dominion of Canada, and thereafter the Parliament 
of Canada might make laws for the government of the same. 
By the Imperial Order-in-Council passed the 28rd day of Jane, 
1870, and the schedules A. B. & C! thereto annexed, the 
Hudson Bay Company surrendered to Her Majesty all the 
rights of government, and other rights, privileges, liberties, 
powers and authorities, granted, or purported to be granted 
to that Company by their Charter, and all lands and terri- 
tories (except as in the terms and conditions therein men- 
tioned) granted, or purported to be granted, to the said 
Company, by the said Charter, in Bupert's Land, or in any 
parts of British North America, or Canada, or British Colom- 
bia, and the same were transferred to, and vested in, the 
Dominion of Canada. By the Act of the Parliament of 
Canada, 82 & 88 Vict. cap. 8, provision was made for the 
admission into Canada of the North- West Territory, and by 
the Act, 88 Vict. cap. 8, the Province of Manitoba was 
erected and created, the same being part of Bupert's Land, 
and by the Lnperial Act respecting the establishment of 
Provinces in the Dominion of Canada, 84 & 86 Vict. cap. 
28, these Acts were confirmed. The terms and conditions 
contained in the Order-in-Council of 28rd of June, 1870, by 
the British North America Act sec. 146, have force and 
effect as if they had been enacted by the Parliament of the 
United Kingdom of Great Britain and Ireland. 

One of the conditions upon which the Hudson Bay Com- 
pany surrendered Bupert's Land and the North- West Terri- 
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tory, and upon which the same were transferred to the 
Dominion of Canada, is as follows : — 

'' 5. The Company may, for fifty years after the surren- 
der, claim in any township or district within the Fertile 
Belt, in which land is set out for settlement, grants of 
land not exceeding one-twentieth part of the land so set 
out. The blocks so granted to be determined by lot, and 
the Company to pay a rateable share of the survey expenses, 
but not exceeding eight cents,' Canadian, an acre. The 
Company may defer the exercise of their right of claiming 
the proportion of each township for not more than ten 
years after it is set out ; but their claim must be limited to 
an allotment from the lands remaining unsold at the time 
they declare their intention to make it." 

In the same terms and conditions the "Fertile Belt" is 
defined to be as follows : " 6. Bounded on the South, by 
the United States boundary; on the West, by the Bocky 
Mountains ; on the North, by the Northern branch of the 
Saskatchewan ; on the East by Lake Winnipeg, the Lake 
of the Woods, and the waters connecting them." The Pro- 
vince of Manitoba is within the Fertile Belt, and is there- 
fore subject to the provisions above mentioned, in respect 
of the right of the Company to one-twentieth part of the 
land contained within its limits. 

Under the provisions of the Act of the Parliament of 
Canada respecting the public lands of the Dominion, 86 
Vict. cap. 2d, sees. 17 to 21, nearly all, if not all, the lands 
in Manitoba were surveyed, and the one-twentieth part 
thereof was assigned and distributed to the Hudson Bay 
Company, and the title to the same in fee simple passed to 
the Company. 

By the Manitoba Act, 41 Yict. cap. 18, intituled An Act 
to create a fund for educational purposes, it was. enacted (so 
far as it is necessary to refer to it for the purpose of this 
case) as follows : — 

** 1. From and after the passing of this Act an annual tax 
shall be assessed and imposed upon all lands in the Pro- 
vince, save as hereinafter exempted, that is to say ; 
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" (a) Lands Tested in, or held in tniBt for, Her U^esty, 
or for the public Qses of the Frovince ; 

" (b) Lauds held for the benefit of an; tribe or body of 
IndiaoB ; 

" (c) Lands bona fide owned, whether improved or not, by 
any resident or corporation in the Province ; provided that 
anch land bo owned does not, in the aggregate, exceed six 
hundred and forty acres for such resident or corporation. 

" 2. Such annaal tax shall be assessed and levied in the 
following manner, that is to say ; 

" (a) A tax of five cents per acre on all lands owned by a 
non>reBident, and that whether improved or not ; 

*' (&) A tax of one cent per acre on all lands owned by any 
resident or corporation in excess of the quantity exempted. 

" 10. The County Court shall sit as a revision Court for 
any land-tax district, on the last day of the term in the 
month of August, in such county. 

" 11. At such sittings of the revision Court, it shall be 
lawful for any person or corporation assessed on the hst of 
land tax, who may feel aggrieved by reason thereof, or by 
reason of the amount at which such person or corporation 
is assessed, or by reason of some person or persons, or 
corporation improperly omitted from the list and not as- 
sessed, cither himself or by his agent, to appeal against 
such asseesment or omission ; and the Court may either 
confirm, amend or disallow such assessment or omission ; 
lall, in every case, be final ; the coUec- 
Coort of Revision, and shall be allowed 
or each day's attendance. 

Qgs onder this Act shall be invalidated 
Q of the absence of the owner of any 



' non-resident " in this Act shall mean 
ution not residing permanently, or not 
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having his or their chief place of business in this Pro- 
vince/' 

In the Imperial Order-in-Conncil of the 28rd Jane, 1870, 
above mentioned, the eleventh condition relating to Bupert's 
Land, is as follows : '^ The Company is to be at liberty to 
«arry on ita trade without hindrance in its corporate 
capacity, and no exceptional tax is to be placed on the Com' 
pany^s land, trade or servantSy nor any import dv/ty on goods 
introduced by them previous to the surrender,*' 

The Appeal came on for hearing before the Chief Justice 
sitting as Judge of the County Court of the County of Lisgar, 
on the 20th August, 1878, and was adjourned for argument 
to the 29th August. 

Blanehardf for the appellants. 

The grounds of the Appeal are two. 1. The tax of five 
cents per acre on the Company's lands, instead of one cent 
per acre, is exceptionai, and contrary to the true intent and 
meaning of the eleventh condition of their surrender of 
Bupert's Land, embraced in the Imperial Order-in-Council 
iidmitting Bupert's Land and the North-West Territory into 
ihe Dominion of Canada ; and therefore the Act imposing 
ihe tax is void. 2. Admitting the constitutionality of the 
School Land Tax Act, 1878, (the contrary of which is con- 
iended) the Company ought not to be taxed under it as 
non-residents, at five cents per acre, but as residents, at 
one cent per acre. 

The Attorney-General of . Manitoba, and Provencher, 
contra. 

Wood, C.J., 28th September, 1878.— By the Act of the 
Parliament of Canada, 88 Vict. cap. 3, the British North 
America Act, 1867, and the terms and conditions of the 
Imperial Order-in-Council, of the 28rd June, 1870, admit- 
iing the North-West Territory and Bupert's Land into the 
Dominion of Canada, Manitoba has a written constitution, 
and special rights are granted to the Hudson Bay Com- 
pany. 
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The powers and jurisdiction of the Legislature established 
for Manitoba are comprised in the 92nd section of the 
British North America Act, except as modified and con- 
trolled by the Canadian Constitutional Act, and the terms 
and conditions in the Order-in-Cooncil to which I haye 
referred. 

The 2nd sub- section of section 92 of the British North 
America Act gives the Legislature of Manitoba authority to 
impose direct taxation (of which nature and kind is the tax 
imposed on lands by the Manitoba Act, 41 Yiot. cap. 18) 
in these words : ^'2. Direct taxation within the Province in 
order to the raising of a revenue for provincial purposes." 
But the eleventh condition and stipulation, in the terms of 
the surrender by the Hudson Bay Company, of Rupert's 
Land, and of the admission of the same into the Dominion 
of Canada, as embraced in the Imperial Order-in-Council, 
overrides the provisions of the British North America Act, 
and of the Canadian Constitutional Act, and, in short, 
subordinates, not only the legislation of the Legislature of 
the Province of Manitoba, but also the legislation of the 
Parliament of Canada, to its provisions. 

This is the broad foundation of the constitutional grounds 
on which the legislative power and authority of the Legis* 
lature of the Province of Manitoba rest, and within the 
provisions and limitations of which its legislative jurisdiction 
must be confined. I would most willingly excuse myself 
from deciding the questions which have been raised on this 
appeal, from the fact that situate as I am here, I have not 
access to authorities and cases on constitutional law, in 
which the principle involved in this appeal is discussed and 
analogous cases decided ; but, the matter is properly before 
me, and duty requires me to give the subject the best con- 
sideration, with the means at my command, I am able, and 
I accordingly proceed to do so. 

As to the first objection, I remark that it is well to note 
the distinction that may exist between a Nation and a Pro- 
vince or Dependency of that nation, in respect of Sovereignty^ 
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or the exercise of supreme and absolute political power. 
The sovereignty of a nation extends to all subjects of 
government within its territorial limits, and it can have no 
political superior ; that of a Province, only to such subjects 
as have been specially delegated to it, circumscribed and 
limited by express bounds, and marked by explicit defini- 
tions, and a body of rules and maxims, in accordance with 
which the powers of Sovereignty are invariably to be exer- 
cised. A nation may have a written constitution containing 
the fundamental law of the state, setting forth the principles 
upon which its government is founded, and dividing, 
defining, regulating and limiting the sovereign powers, and 
directing to what persons each of those powers is to be 
confided, and the manner in which it is to be exercised, as 
is the case with the United States of America. Such consti- 
tutions are usually the expression of the will of the whole 
people composing the nation. In a limited and qualified 
sense, every nation may be said to possess a constitution. 
Some leading principles have prevailed in the administration 
of its government, until they have become an understood 
part of its system, to which obedience is expected and 
habitually yielded, as is eminently the case with the United 
Kingdom of Great Britain and Ireland. 

By the theory of the Government of the United Kingdom 
of Great Britain and Ireland, complete Sovereignty is vested 
in the law-making body, consisting of the Queen and the 
two Houses of Parliament, as equal and co-ordinate branches 
of the legislature or law-making power, and therefore, any 
law emanating from this body, being an exercise of power 
by the sovereign authority, uncontrolled and unrestricted 
by any higher law or superior power, coidd not be void, 
although it might conflict with existing constitutional prin- 
ciples, but would have the effect, if contrary to, or inconsis- 
tent with any such principles, of abrogating, changing or 
modifying them, instead of being modified by them. Notwith- 
standing that Magna Gharta and the several confirmations 
of that Charter, the Petition of Bight and the Bill of Bights, 
the body of the Common Law, and the usages and customs 
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of Parliament, form the well understood and admitted 
fundamental law, in accordance with and within the 
principles of whidii the law-making power mnst act and is 
confined, yet the law-maldng power is the sole judge of its 
jurisdiction and of its action, and neither the judieiaiy 
nor any other power in the state can review or sit in 
judgment on tiie will of the legislative power as expressed 
in an Act of Parliament. That power is omnipotent. Strictly 
speaking, constitutional questions are, in England, not 
discussed in the Courts, but before the people, and in the 
Houses of Parliament ; and the judgment of Parliament, 
declared in due form, is final and conclusive. 

But in nations having a written constitution, such, for 
example, as the United States of America, the case is differ- 
ent. After a constitutional question has been passed upon 
by the Legislature, there is generally a right to appeal to 
the Courts, when it is attempted to put the will of the 
Legislature in force. For the superior and higher law, in 
subordination to which the Legislature must act, as declar- 
ed in the constitution, is the final law ; and the will of the 
Legislature is only law when it is in harmony with, or, at least 
is not opposed to, the controlling and superior law which 
governs the legislative body equally with the individual 
person. 

As we have already shown, Manitoba is a Province oi 
the Dominion of Canada, which is a dependency of the 
United Kingdom of Great Britain and Ireland, and while 
possessing political autonomy, is, nevertheless, circum- 
scribed in its executive, legislative and judicial powers, 
and, in respect to the exercise of these functions of govern- 
ment, within the prescribed limits of its written constitu- 
tion, subordinated to a higher and a superior law. 

Every person, therefore, has the right whenever any 
statute or law enacted by the Legislature of this Province 
is attempted to be enforced against him, to raise, in the 
Courts of this Province, having jurisdiction of the subject 
matter in controversy, the constitutional question of the 
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Idgalify of the ProvineUl Statute or Law, and the Court is 
bound to take oognuance of the Constitutional ActSi and 
of the ProTincial Statute, and pronounce whether or not 
the latter is in harmony with, or exposed to, the former 
and to declare, that, in the one case, it is, and in the other 
that it is not, according to the law of the Court. In the 
one case the Provincial Act is law; in the other the 
Proyincial Act is a nullity. 

This brings the question down to this, is the Act of the 
Legislature of Manitoba, 41 Yict. cap. 18, imposing this 
tax on the lands of the Hudson Bay Company, in the 
manner in which it does, in harmony with, or repugnant to 
the principles contained in Magna Charta, the Petition of 
Bight, the BOI of Bights and the Common Law of England, 
which form the Great Bible of human liberty and civil rights, 
and the prohibition contained in the written constitution of 
the Province, that no exceptional tax should be placed on the 
Company's land ? Li the one case it is law ; in the other it 
is a nullity, and absolutely void. 

The imposition of taxes is one of the highest acts of 
sovereignty. Taxes are burdens or charges imposed by the 
legislative power to raise money for public purposes. The 
power to tax rests upon necessity, and is inherent in every 
sovereignty. Every free state will possess it under the 
general grant of legislative power, whether particularly 
specified in the Constitutional Act creating the state among 
the powers to be exercised by it or not. Li the case of this 
Province, it is expressly granted. As a writer on constitu- 
tional law observes, ''No constitutional government can 
exist vnthout it, and no arbitrary government without regu- 
lar and steady taxation could be anything but an oppres- 
sive and vexatious despotism ; since the only alternative to 
taxation would be a forced extortion for the needs of govern- 
ment from such persons or objects as the men in power 
might select as victims." 

Li McCvUoch V. Maryland (a). Chief Justice Marshall says, 
"The pow^ of taxing the people and their property is essen- 
ce) 4 Wheat. 428. 
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tial to the very existence of government, and may be legi- 
timately exercised on the objects to which it is applicable to 
the utmost extent to which the government may choose to 
carry it. The only security against the abuse of this power 
is found in the structure of the government itself. In im- 
posing a tax, the Legislature acts upon its constituents. 
This is, in general, a sufficient security against erroneous 
and oppressive taxation. The people of a state, therefore, 
give to their government a right of taxing themselves and 
their property ; and as the exigencies of the government 
cannot be limited, they prescribe no limits to the exercise 
of this right, resting confidently on the interest of the legis- 
lator, and on the influence of the constitutents over their 
representative, to guard them against its abuse." 

It is to be observed that the power of legislation, and 
consequently of taxation, should operate alike on all persons 
and property belonging to the body politic. This is an 
original principle, having its foundation in society itself. 
It is granted to all, to operate upon all equally, for the 
benefit of all. However absolute the right of any property 
may be, it is still in the nature of that right that it must 
bear its equal and just proportion of the public burdens, 
and that proportion must be determined by the L^slature 
on just and eqtiitable principles of uniformity; and as Chief 
Justice Marshall observes, in Providence Bank v. BilUngi {b), 
" This vital power may be abused ; * * the interest, wisdom 
and justice of the representative body, and its relations with 
its constituents, furnish the only security, where there is 
no express contract, against unjust and excessive taxation, 
as well as against unwise legislation generally.*' And in 
McCuUoch V. Maryland, he adds, "We are not driven to 
the perplexing inquiry, so unfit for the judicial department, 
what degree of taxation is the legitimate use, and what 
degree may amoimt to the abuse, of the power." 

The power of the Legislature of this Province to impose 
a tax on lands for public purposes is unquestionable ; and 

{b) 4 Pet. 561. 
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the propriety or impropriety, the necesBity or want of neces-* 
sity, the expediency or inexpediency, the wisdom or folly, 
of such a measture, provided the manner and principle of 
apportionment, distribution and allocation, be nniform, 
even, equal, just, and unexceptional, cannot be raised in, or 
reviewed by the Courts. 

It is a principle of constitutional law, inherent in the 
power to tax, that the taxation should be equal and uniform. 
As the burden is common, all should contribute in com- 
mon, and in a given rate, to its discharge. Taxation is the 
equivalent for the protection which the government affords 
to the persons and properties of all ; and as all alike are 
protected, so all alike should bear the burden in proportion 
to the interests secured ; and, when levied upon property, 
there must be an apportionment, with reference to a uniform 
standard, not upon classes, but upon all alike, or it degen- 
erates into mere arbitrary exaction. 

I am disposed to think that any principle of taxation, in 
violation of equality and uniformity, would be opposed to 
the oonmion law, and would in fact be depriving a person 
of his property, it may be in accordance with the real 
statute, but against the higher principle of the law of the 
land, in subordination to which every enactment of the 
Provincial Legislature must be framed. 

The taxation in the present case is direct and specified. 
Is it equal and uniform, or is it exceptional ? The rule of 
eqvality and uniformity, whatever may be the basis of tax- 
ation is inexorable. 

One would think that this rule is so obvious that it would 
never be absent from the mind of the Legislature in impos- 
ing taxation, around which the law of the land, and the 
forms of legislative procedure have thrown so many safe- 
guards for the subject. But experience shows us that pro- 
perty eminently stands in need of every parchment barrier 
which has been or can be thrown around it ; and that the 
Hudson Bay Company were not over cautious in the stipu- 
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lation they msisted upon being introdnced into tiie deed of 
Bnrrender of Bnpert's Land, that no exceptional tax should 
be placed on the Company's land, the affinnance of a prm- 
dple formulated in English Constitutional law as long ago 
as Magna Oharta. 

No reasonable exception can be taken to the first and 
second exemptions "lands vested in and held in trust for. 
Her Majesty and for the public uses of the Province, and 
lands held for the benefit of any tribe or body of Indians," 
for the simple reason that they are all held for the public 
purposes of the Province in one form or other, and if any 
portion of the tax were imposed on them, the money must 
in some form of taxation be collected from the people before 
it could be paid. The imposition, or the exemption, would 
amount to one and the same thing. 

The exemption of 640 acres of land to residents is open 
to observation. Looked at in the light that all lands are to 
be taxed on an equal and uniform scale, basis or role, even 
and universal in its application to the acreage of land, it is, 
I must confess, a little difficult on principle to justify this 
exemption. If every owner of lands were resident in the 
Province, the rule of equality and uniformity would not be 
violated ; for all would be exempted alike. But the fact is, 
and was well known to the Legislature, that a large number 
of land owners were non-residents ; and, as the proposition 
of the Legislature is to tax lands, not individuals, the result 
is that one person, because he happens to be a resident of 
Manitoba, although he owns 640 acres of land, is not taxed 
at all, while another person, who owns 640 acres, but yrho 
happens to reside in Ontario or elsewhere out of Manitoba, 
is taxed five cents per acre. This discrimination is irre- 
concilable with the plainest principles applicable to the 
exercise of the legislative powers of taxation by any en- 
lightened and responsible Legislature, and affects injuriously, 
unjustly, and inequitably, every non-resident land owner in 
Manitoba. 

The aim of the Legislature in imposing a tax should be 
to adopt a standard, which in its universal application, would 
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distribute the rate equally and uniformly, on all property and 
persons, according to the intrinsio and actual value of the 
property rated. This principle underlies and overrules ths 
exercise of the taxing power of every Legislature, in every 
free and constitutional state, and in subordination to this 
principle all legislative taxation must be imposed. There 
may be a difficulty in fixing upon a standard of value which, 
in its universal application, shall do exact justice to all. 
This must necessarily, to a large extent, be left in the wise 
discretion, forecast, wisdom and judgment of the Legislature ; 
but, once adopted, it must be alike applied to all the property, 
the subject of taxation. It was simply monstrous, while 
the property is, as a whole, treated as of one uniform value 
in the system of taxation proposed, to divide the owners 
into classes, and tax the property of one class at one rate 
and that of another at a different rate, not on account of the 
difference in value, but simply because one owner happens to 
reside in the Province, and another without the Province, 
one in one latitude and meridian, and another in another 
latitude and meridian. In a legal and constitutional point 
of view, it would be just as sensible to make the discrimin- 
ation rest upon the nationality, the age or the colour of the 
complexion of the owner, as on his residence or non-residence 
in Manitoba. There is no valid objection in the case before 
me as regards the assumed equality in the value of all the 
lands in this Province, the subject of the proposed taxation. 
There are no doubt differences in value, depending upon the 
character of the land itself and its situation, aside from any 
improvements made upon it. But these differences are, as a 
whole, so inappreciable and so dif&cult of accurate discrimin- 
ation in the present state of this Province, that the standard 
adopted by the Legislature of a fixed rate per acre, instead 
of a percentage on actual value is unexceptionable. However, 
it eannot be denied that, in adopting this standard, the 
the resident land-owner, who has improved and thereby 
enhanced the value of his lands beyond the value of wild 
and unimproved lands of others, has the advantage, in his 
lands not being rated according to actual value, but at a 
value, applicable to all lands in the Province. 
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In the present case it would appear that the Le^pslatore 
had a misgiving of the equity of the proceeding, and of the 
nidation of the plainest and most obvious principle of con- 
stitutional law and of natural justice, in reapect of the 
equality and uniformity of the tax to be imposed on all 
property within its contemplation; therefore, to conceal its 
real aim and intent to impose unequal and discriminative 
burdens on property of like vdiue and within the same 
category, adopted the specious guise of classification, through 
which, however, the aun and intent are perfectly trans, 
parent. 

Hence, on the argument, it was contended that the Leg- 
islature had divided all the lands into two classes, not 
according to the estimated value of the lands, nor their 
situation or condition, but according as they were owned 
by persons residing within or without the Province ; and 
that the statute fixes one equal and uniform rule, and one 
equal and uniform rate or charge, in respect of, and upon 
all the lands in each class ; and that, therefore, there is no 
invasion of the constitutional maxim of equality and 
uniformity, or of the higher law, that no man shall be 
deprived of his property except by due process of law. In 
other words, it is contended, that for the purposes of tax- 
ation, the Legislature have the right arbitrarily to divide 
up and classify the lands of the land owners, for the pur- 
pose of evading the constitutional rule of equality and 
uniformity; and having done so, has not violated the 
paramount law of the land, if equality and uniformity is 
observed in case of the individuals composing each class. 

This argument scarcely merits an answer. The terms of 
its statement carry along with them its own refutation. 
If this constitutional power of classification be conceded, 
different rules of taxation to the number of which there 
may be no limit except that fixed by the arbitrary discre- 
tion of the Legislature, may be established, operating 
diversely on the same identical class of property, to the 
unequal taxation of different persons, and the violation of 
the constitutional rule of equality and uniformity on the 
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sabjeci. I see no reason why, if the Legislature may thus 
discriminate between residents and non-residents, in respect 
of lands, it may not go farther and discriminate between 
lands used for one purpose and those used for another, 
such as lands used for growing wheat, and those used for 
growing oats, or those for growing barley, potatoes or cab- 
bage; meadow lands and pasture lands, cultivated and 
uncultivated ; or the Legislature may classify lands by the 
description of ** Half-lHreed reservation lands," lands in the 
" Settlement Belt ;" or odd numbered lots and blocks and 
even numbered ones, or odd and even numbered sections. 
I do not see why the system may not be carried farther. 
If residence and non-residence are justifiable grounds of 
classification for the purpose of imposing a discriminating 
and an unequal tax on lands, with equal reason there may 
be classifications on the basis of character, trade or busi- 
ness, of the owners of lands ; for, certainly, the rule of 
equality and uniformity can as well be applied to these 
la^tter classifications as to those based on the residence and 
non-residence of the owners of lands. 

Such a construction of the superior law would in effect 
make the Legislature omnipotent in arbitrarily discriminat- 
ing in favour of particular individuals in the imposition of 
taxes, and reduce the people to obedience to the audacious 
exactions of legislation, more intolerable than the forced 
loans and benevolences of despotism. 

The taxation in question, though equal and uniform on 
the classes into which the Legislature has arbitrarily 
divided the lands, as being owned by residents and non- 
residents, is flagrantly unequal and without uniformity as 
between the classes themselves, and is as much a violation 
of the law of the land, and the constitutional maxim of the 
necessity of equality and uniformity in taxation, in all free 
countries, acting under delegated and limited powers of 
legislation, as though the discrimination had been founded 
on the trade, profession and pursuit of the owners of the 
lands, instead of on the residence and non-residence of the 
owners thereof ; or, to put the case forcibly, as though the 
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Legislature has enacted that the lands of A. should be 
taken away and giYen to B., the Yery essence of despotism. 

I, therefore, think, that the statoie in question is a pal- 
pable and gross Yiolation of the law of the land, and of 
those broad and well defined landmarks oi constitutioiuJ 
law, which from time immemorial haYe found expression 
in many forms in many statutes of England, as Magna 
Charta, the Petition of Bight, the BUI of Bights, in the 
common law, and in the constitutions of other free states; 
and, haYing been passed by a Legislature of a ProYinoe 
acting under a restricted and delegated jurisdiction, is Yoid 
and of no effect as law. 

A writer on constitutional law says, '* It is also belioYod 
that that proYision in the constitution of the United States 
which says that 'the citizens of each state shall be entitled 
to all the priYileges and immunities of the citizens of the 
seYcral states' will preclude any state from imposing upon 
the property within its limits belonging to citizens of other 
states any higher burdens by way of taxation than are im- 
posed upon the like property of its own citizens. This is 
the express decision of the Supreme Court of Alabama, 
following in this particular the dictum of an eminent 
Federal Judge at an early day" (c). 

The appellants are of course included among the non- 
resident land owners, and the result of their appeal is com- 
prehended in the conclusion I haYe arriYed at on the ground 
of inequality and want of uniformity of taxation, in respect 
of non-resident land OYmers in general. But in the case of 
the appellants the fundamental law has been repeated in 
substance, though different in form. The stipulation with 
the Hudson Bay Company is that, ''no exceptional tax is 
to be placed on the Company's land." 

It was admitted on the argument, and there is no denying 
the conclusion of fact, that if the statute is not saYed by the 

(c) Wiley v. Partmr, 24 Ala. 627 ; Washington, J., in CorJUld v. Cw]f 
ill, 4 Wash. C. C. 371. 



I 

HUDSON BAT CO. Y. ATTOBNET-GENEBAL. 



225 



artifice resorted to of dividing the land owners into the two 
classes of residents and non-residents, and in making the 
taxation on each class equal and uniform, the tax is excep- 
tional ; and the Legislature had, in violfltion of an express 
constitutional provision to the contrary placed an excep- 
tional tax on the Company's land. 

The end and effect of the measure are alone to be re- 
garded. What the Legislature meant or intended, or what 
reasons or motives operated upon it, we can know only 
from the statute itself; and, looking at the provisions of the 
statute, not overlooking the 80th clause, '^The words 'non- 
residents' in this Act shall mean any person or corporation 
not residing permanently, or not having his or their chief 
place of business in this Province," it is perfectly clear 
that the Legislature intended to tax all the lands of the 
Hudson Bay Company at five cents per acre, and to fence 
them off, along with the non-resident class upon all of 
which they imposed the same tax in order that there might 
appear to be, at least the semblance of equality and uniformity 
in the whole scheme of taxation, forgetting, apparently, 
that the law requires an equality and uniformity between 
the individuals composing the different classes. 

The conclusion, it appears to me, is inevitable. An 
attempt has been made to impose an exceptional tax on the 
Company's land, in the form of a statute passed by the 
Legislature of this Province. That statute is in direct con- 
flict with an express constitutional provision, so clear and 
so explicit as to require neither argument nor construction 
in elucidation of its import. The plainest understanding 
must apprehend its meaning and admit its force. The 
statute and the constitutional provision cannot subsist 
together. One or the other must yield. I have no hesita- 
tion in saying it cannot be the higher, the superior, and the 
paramount law. It must be the statute, which, I think, is 
not law, and which I, therefore, declare to be void and of 
no force. 

I am not prepared to say that parts of a statute 
may not be void, and parts valid ; but in the case of this 

16 M.B. 
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Btatnte, the very fonndation of the whole stmctiire rests 
on a violation of a fondamental constitutional principle, 
and of an express constitutional provision ; and the founda- 
tion being swept away, there is nothing left for anything 
that may remain to stand upon ; for the grounds of my 
decision go the very foundation of the statute. 

On the argument I was referred to the Imperial Act 21 
& 22 Vict. cap. 72, respecting Irish Incumbered Estates, 
and to the Wild Land Tax Act of British Columbia, passed 
in 187S (d), as authority for supporting the principle of the 
Manitoba Statute. I have examined both of these statutes. 

In respect of the first, I have to say, that I fail to see 
anything in the principle of the statute that can, in fte 
remotest degree, be wrested in support of unequal or excep- 
tional taxation ; on the contrary, it seems to me, in principle, 
to be directly opposed to the Manitoba Act. 

In Orier v. Orier (e). Lord Hatherley, L. C, in speaking of 
this Act, says, '' The Court sells an estate, and when an estate 
is sold, they have to divide the purchase money among the 
parties who may ostensibly be entitled. * * The policy 
of the Act is to give a full and complete title to the pur- 
chaser. The purchaser has nothing to do with the quarrel 
that may arise about the purchase money. He pays his 
money into Court and takes his title,, which is superior to 
any difficulty that can be raised ; he has a parliamentary 
title under the Act which authorises the Landed Estates 
Court to sell the land and give him a clear and distinct title. 
But when that is done, the policy of the Act is further to 
deal with the money ; the money is to be distributed by the 
Court." The policy of the Act is to accomplish that by a 
special Court and special practice that it creates, which, in 
ordinary cases is done by the ordinary Courts of the land. 
It gives this Court jurisdiction and authority in the case o 
landed estates inextricably involved, to sell them for a son 
which the lands would fetch, on a good and trnquestioiiec 

{d) 36 Vict. cap. II. 
{€) L. R. 5 H. L. 688. 
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title being given, and, upon payment of the purchase money 
into Court by the purchaser, to make to him such good and 
miquestionable title. The money paid into Court stands in 
the plaoe of the lands, and each claimant on the lands has 
the same claim, with the same priority on the money. The 
object aimed at and accomplished by the Act was to obtain 
as much for the lands as possible, on a secure and safe title 
being given to the purchaser, in which advantage all alike, 
in any way interested, or having any estate in or lien upon 
the lands equally and evenly according to the legal priority 
participated. The Act was passed in the highest conception 
of the public good, and of exact justice and impartiality to 
all interested. How this Act can be cited in support of 
unequal, partial, and exceptional taxation I am at a loss to 
understand. 

In respect of the second Act, I remark that the basis of 
the Act is equality and uniformity. ** An annual tax of one 
per cent, upon the value per acre shall be assessed and 
levied upon all land." This is the foundation principle 
upon which the statute is constructed. It is unexceptional, 
even, equal, uniform, and just to all classes and to all 
individuals in all classes, of what nationality, character, 
pursuit, profession or residence soever, and is grounded on 
natural justice. In direct opposition to all this is the Man- 
itoba Statute: Its main, leading, and formation principle 
is exceptional, uneven, unequal, and unjust to classes and 
to all the individuals in the different classes, depending on 
the arbitrary rule of residence and non-residence, and directly 
opposed to natural justice. It is quite true that in the 
British Columbia Act there are several exemptions, which, 
to one not understanding the circumstances and condition 
of the country, may appear to be exceptionable, and not 
within the inexorable rule of equality and uniformity ; and, 
even to one well acquainted with the circumstances and 
condition of the country, may appear in the same light, and 
may in reality be, in the operation of the Act, unequal 
and exceptional. I am not prepared to say that all the 
exemptions in the Act are, according to well settled prin- 
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ciples of constitutional law, free from objection ; and possibly 
the Courts of that Province on the question being raised 
might declare that some of the exemptions were void, but 
leave the statute, as a whole, in full operation. Upon this 
it is not fit or necessary that I should express any opinion. 

I may remark, that exemptions from taxation should 
always be founded on the general public benefit, in which all 
of Her Majesty's subjects affected by the tax, in respect of 
which the exemptions aro made, participate alike ; but that 
as a general rule, this power of making exemptions must 
rest in the wisdom, judgment and discretion of the Legis- 
lature ; and that unless they work flagrant inequality and 
injustice in their operation, are as a rule, deemed to be 
beyond the reach of Courts ; and that the correction must- 
be sought by an appeal to the Legislature, and failing these, 
to the great body of the people who are the constituentB 
and the makers of the Legislature. 

The constitution of every free country aims at equality of 
rights, privUeges and immunities. Any Legislation, which, 
in its operation and effect, invades this fundamental maxim 
of government, is odious. The Legislature, it is presumed, 
has no favours to grant or rights to withhold. The rule of 
construction, therefore, always leans to the justification of 
the Legislature in making exemptions from taxation, in 
which the whole community at large is directly or indirectly 
interested, and by which it is immediately or remotely, more 
or less, benefitted. 

But suppose all that is contended for in respect of the 
British Columbia Act is granted. It simply goes to show 
that erroneous and abnormal legislation is not confined to 
Manitoba. In this respect the maxim communis error fadt 
jus has no application. 

I have yet to consider the question of residence and non- 
residence embraced in the second objection. 

Inasmuch as the conclusion at which I have arrived in 
respect of the first objection assumes the second objection 



HUDSON BAT CO. V. ATTORNEY-OEKEIUL. 229 

agaiset the appellants, it is proper that I should make a 
brief examination of the points which arise under the second 
ground of appeal, in order to determine whether or not the 
assumption that I have made an'd acted upon is justifiable 
and well founded. In McMicken v. Gravely : Ontario Bank^ 
Oamishees, in the Court of Queen's Bench, I decided that 
a corporation is properly said to " dwell " where its chief, 
principal, or head office is ; where its general management 
is, where the meetings of its directors are held, and its 
common seal is kept (/). 

The chief, principal and head office of the Hudson Bay 
Company is in London, England. There is its general 
management; there the meetings of its directors are 
held, and its common seal is kept ; and to that place are 
sent and concentrated returns of all the vast and expansive 
operations of the corporation, from its numerous and 
widely separated posts situated in every part of Bupert's 
Land, the North-West Territories, British Columbia, and 
at that place resides the supreme power of the corporation, 
and from that place emanates the laws which govern, and 
the rules in conformity with which are governed, all the 
numerous employees in its service, and all its multifarious 
and extended operations in the places I have mentioned, 
and elsewhere. On authority, therefore, it certainly has 
its domicile and residence in the City of London, England, 
where it lives and dwells. 

Nevertheless, it is a fact that this corporation has, for 
upwards of a hundred years, carried on its operations in 
Bupert's Land and the North-West Territories, and until 
the surrender of Bupert's Land and the North-West Terri- 
tory, in 1870, was the reputed and ostensible, and as it 
always contended, and, as the Imperial Parliament seem to 
have admitted, the real owner thereof, in free and common 

(/) Taylor v. Tks Crowland Gas and Coke Co., ii Ex. i ; SUpfuns v. 
Dcrrff i6 East 147 ; Adams v. G. W. Ry. Co.^ 6 H. & N. 404; ShieU v. 
O. N. Ry. Co., 30 L. J. Q. B. 331 ; Shells v. Rait, 7 C. B. 116 ; Corbett v. 
Steam Nov. Co,, 4 H. & N. 482 ; Attorney -General v. Alexander, L. R. xo. 
Ex. 20; Garton v. G. W. Ry. Co., E. Bl. St E. 837; Brown v. L. 6* N. W, 
Ry. Co., 32 L. J. Q. B. 318. 
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soccage, saving the faith, allegiance and sovereign dominion 
dae to the Crown ; and it had at the surrender, and hai 
now, in Manitoba two large Forts, and with them nine large 
trading stations ; in the English Biver District, six trading 
stations; in the Saskatchewan District, seventeen stations; 
in Cumberland District, seven stations; in Swan fiivsr 
District, seven stations ; in Lac La Pluie District, fourteen 
stations ; in Tork Factory District, eight stations ; in Nor- 
way House District, four stations ; in Albany District, foor 
stations; in East Main District, three stations; in Moose 
Biver District, four stations ; in Bupert's Biver District, eight 
stations; in Einogumissee District, two stations; in Superior 
District, one station; in Temcaminique District, one station; 
in Labrador District, eight stations ; total number of stations 
or posts in Bupert's Land, exclusive of Manitoba, ninety- 
four; to which are attached, by the terms of surrender^ 
48,476 acres of land. In Athabaska District it has eight 
stations; in McKenzie Biver District, thirteen stations; 
total number of posts or stations in the North -West Terri- 
tories, twenty-one, to which are attached 1,785 acres of 
land. 

In these trading stations, posts or forts, many of them 
established more than a century ago, the corporation has, 
for a hundred years paist, and is now vigorously carrying 
on its ventures of trade, barter and commerce in Bupert's 
Land and the North- West Territories, the seat and the 
home of its operations. 



In each of these Districts there is a central post or 
station to which all the stations in the District are subor- 
dinate. which is the head office of the District ; and all the 
Districts are subordinate to the head office at Fort Garry : 
and this is subordinate to the head office in LondoQ. Tbi 
offices and servants of the corporation in Bupert's Land 
and the North^West, possess unlimited executive anc 
administrative powers in the management of the affiurs ol 
the corporation, within general rules and regulations whid 
are from time to time enacted, and within instmctions 
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from time to time given by the Court of Direction in 
England. 

Under the facts and history of this corporation I am not 
prepared to say that it might not^ in the nature and reason 
of things^ and on the authority of the judgment of Lord 
St. Leonards in Carron Iron Company v. McLaren (g), and 
the judgment of Mr. Justice Blackburn in Newby y. Van 
Oppen Manufacturing Company (h), be held that, in respect 
of the Manitoba Act, 41 Vict. cap. 13, this corporation has 
a double domicile and residence ; one in the City of London, 
England, the seat of its head ofSce, and one in Manitoba, 
the head office of the seat of its operations in*Bupert*s 
Land and the North-West, but for the 30th section of the 
Act. If that sciction were excluded, I think, as I have 
suggested, that, by construction, which, as I have already 
said, always leans to upholding the constitutionality of an 
Act of the Legislature, and favours such an interpretation 
as is in accordance with natural justice, the Hudson Bay 
Company might be held to have two domiciles and two 
places of residence, one in London, England, and the other 
in Manitoba ; and that for the purposes of taxation under- 
the statute, constructively, if not in fact, it is a resident of 
Manitoba. 

But I cannot shut my eyes to the plain and evident intent 
of the Legislature, taking the whole Act together. That 
intent, I think, is put beyond all power and reach of con- 
struction by the 80th section. Apprehending that ques- 
tions might be raised as to residents and non-residents, the 
Legislature, as may be affirmed with many considerations 
in support of it, aiming directly at the Hudson Bay Com- 
pany, although employing language which makes the defini- 
tion general in form, added, as a final section to the Act, 
section 80, which is as follows: *' The words 'non-resident* 
in this Act shall mean any person or corporation not resid- 
ing permanently or not having his or their chief place of 

<^ 5 H. L. C. at page 459. 
{k) L, R. 7 Q. B. 293. 
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basinesB in this Province." It is argued that the Act was 
aimed at the Hudson Bay Company which the Legislature 
knew owned a large quantity of lands in the Province, and 
that this Company was prominently in its mind, as it is 
contended, is manifested by the frequent and unnecessary 
use of the word '' corporation" throughout the Act, inas- 
much as there was no other corporation than that of the 
Hudson Bay Company to be affected by it. There is inter- 
nal evidence in the statute to support this contention ; bat 
this makes only clearer the meaning and intention of the 
Legislature, as expressed in the 30th section. 

I feel bound, therefore, in the construction of the Act to 
adopt the manifest meaning and intention of the Legisla- 
ture. They meant and intended to make the Hudson Bay 
Company " non-resident/' within the meaning and opera- 
tion of the Act, and I have no alternative but to give effect 
to the manifest and declared intention of the Legislature. 
And, in including this corporation in the class of non- 
residents, the Legislature has, in my opinion, attempted to 
impose upon that corporation's land an "exceptional tax.'* 
I must give effect to this intention in the construction of 
the statute, which I think is in violation of the constitution 
under which the Legislature that passed it has existence, 
and of the powera delegated to it as a Legislative body. 

I think the appeal of the Company must be allowed, and 
I make an order accordingly. 

Appeal allowed. 
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PAEMER V. LIVINGSTON. 

Litters Patent — Setting aside — Ejectment — Equitable defence — Homestead — 

Pre-emption — Right to patent. 

The plaintiff made a homestead entry for a north-west quarter section and 
pre-empted the adjoining south-west quarter section. He never went 
mto possession, but resided continually on another lot. The defendant 
made an entry for a lot and took possession, but on discovering that his 
lot was already taken up, the Crown gave him another lot in lieu of the 
one for which he made the entry. He subsequently abandoned the 
second lot and made an entry for the land in question, viz., the south- 
west quarter section for which the plaintiff had made a pre-emption 
entry, furnishing the necessary proofs to the Crown, and went into pos- 
session and made improvements. The plaintiff then claimed to buy the 
quarter section from the Crown, and located thereon a Military Bounty 
Warrant. The land agent made a report to the Minister of the Interior, 
upon which the patent was issued to the plaintiff, the defendant's entry 
being rejected on the ground that he had silready abandoned two entries, 
and that the plaintiff's entry remained uncancelled on the books. 

Held, ibat the plaintiff's patent was issued through error and should be set 
aside ; for ^i) the plaintifi not having complied with the statute his home- 
stead entry had been forfeited, and did not require cancellation, and the 
pre-emption right was forfeited with it ; (ii) the defendant had in fact 
abandoned but one entry (the second entry having been substituted for 
the first) and had the right to make another entry, and having entered 
foif the land in question after the plaintiff's forfeiture took priority over 
the plaintiff's application to purchase the land ; (iii) the defendant hav- 
ing been in possession and improved the land in good faith at the time oi 
the plaintiff's application, had acquired rights which the Crown should 
not nave. ignored in issuing Letters Patent for the lands. 

In an action of ejectment founded on a legal title, the Court will permit 
the defendant to set up facts which, if pleaded affirmatively in a suit in 
equity, would entitle him to a stay of the action at law. 

Ejectment for the south-west quarter of section 30, in 
Township 6, Bange 4, West, 157 acres. 

The plaintiff claimed title as patentee of the lands. The 
defendant appeared and claimed title to the whole of the 
lands described in the writ. 

The case came on for trial on 1st April, 1879, before the 
Chief Justice without a jury. The plaintiff put in the 
patent to himself and rested his case upon it. The defen- 
dant then proposed to give evidence impeaching the validity 
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of the patent upon firounds which, if affirmatiyely pleaded 
in a Court of Equity, would have entitled him to relief. On 
the plaintiff's objecting to this the Chief Justice ruled that, 
as the Court had equitable jurisdiction, he would allow the 
defence to be set up and the proposed evidence given, the 
necessary amendment of the record being first made. 

The evidence was then adduced, and the facts appeared 
to be as follows : — 

The plaintiff was a farmer, and at the time of the first 
entry of the lands in question in the books of the land 
ofBice, resided, and from that time to the beginning of this 
action continually resided, at Headingly, on a farm of his 
own, fronting on the Assiniboine Biver, forty miles from 
the Boyne settlement, the place where the land;; in question 
were situate. On 8th April, 1874, pridr to the establish- 
ment of a land office at Emerson, he made, in the land 
office at Winnipeg, the usual homestead entry for the north- 
west quarter of section 80, in Township 6, Bange 4, West. 

On 16th February, 1876, the plaintiff, under section 8, 
sub-section 2 of 87 Vict. cap. 19 (D), made in the land 
office at Emerson, a preemption entry for the south-west 
quartet of section 80, Township 6, Bange 4, West, in the 
following words : — " Wm. Alexander Farmer has entered to 
pre-empt the south-west quarter of section 30, Township 6, 
Bange 4, West." 

■ 

It appeared that somebody had, prior to 1872, done a little 
ploughing on the north-west comer of the south-west 
quarter of section 80, Township 6, Bange 4, West> and had 
placed in the form of a building some small logs, seven logs 
high. By whom, or when, this was done did not distinctly 
appear ; but from what transpired at the trial, tibe Gontt 
was of opinion that it had been done by the procurement of 
the plaintiff, probably in 1870, with the view of establishing 
a claim under the Manitoba Act. The plaintiff neter did 
anything else to either the south-west quarter or the north- 
west quarter. The defendant in the winter of 1878*4, irent 
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to the land office in Winnipeg to make a homestead entry» 
and selected and entered the broken rear of a lot in High 
Bhiff, the front or river lot of which was owned by, and in 
the possession of, one Brown. Mr. Whitcher, a clerk in the 
land office, took the ai^Hcation and directed the entry to 
be made ; Mr. Burrows, also in the land office, made the 
entry and gave the receipt foi^ the usual fee of $10 which 
the defendant paid. He shortly after moved his family, 
household goods, and material for building a house, up to 
High Bluff, to the lot he had homesteaded. It appeared, 
however, that Brown was entitled to the land, and in con- 
sequence, the defendant was notified by the land office that 
he could not have the lot, but that the Crown would give 
him another in Ueu of it. Alter inquiry, the defendant 
made a selection of a lot at the Bpyne, north-west quarter 
of section 17, Township 6, Bange 4, West, and a homestead 
entry was made accordingly. The application was made 
at the office in Winnipeg. At the foot of the entry was a 
memorandum made with a blue pencil, in the handwriting 
of, and signed by, Mr. Burrows : — ** Enter free in lieu of 
the entry cancelled." The defendant moved his family 
out to the Boyne settlement during the summer of 1874, 
bat whether he went upon the north-west quarter of section 
17, Township 6, Bange 4, West, did not distinctly appear. 
After the defendant had been some short time in the Boyne 
settlement, he conceived the idea of erecting a saw-mill on 
the Boyne ; and, to carry out the design, he required the 
south-west quarter of section 80, Township 6, Bange 4, West, 
as the water raised by his dam would overflow some of it ; 
and there was a good deal of timber on it, which would be 
useful in such an undertaking. In January, 1875, he made 
inquiry about this quarter section, and was infbrmed that 
the plaintiff had at first claimed the lands under the 
Manitoba Act, and, having failed in that claim, had home- 
steaded the north-west quarter of section 80, Township 6^ 
Bange 4, West ; and subsequently he learned that tiie plain* 
tiff had pre-empted the south-west quarter of the same 
section. He learned these facts at the land offioe at 
Winnipeg. In about March or April, 1875, the defendant 
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had an interview with a clerk in the land office at Winnipeg, 
in respect of homesteading the lands in question, and in- 
quired how the plaintiff could pre-empt the lands and 
thereby hold them, when, he had never been upon his home- 
stead, the adjoining quarter section, nor had lived there 
nor cultivated any portion of it, but on the contrary had 
lived forty miles away, and farmed and cultivated lands in 
Headingly? The clerk replied that, according to the 
Lands Act, the homestead entry of the plaintiff could be or 
might be forfeited, and further informed him that, to effect 
the cancellation or forfeiture of the homestead entry of the 
plaintiff, he would be required to produce and file two affi- 
davits of the fact of no one being in possession, and of no 
one having ever lived upon, and of no improvements being 
upon, the faomesteaded quarter section ; and that with the 
forfeiture of the bomesteaded quarter section, the adjoining 
pre-empted quarter section, being the lands in question, 
would fall along with it. The defendant returned to the 
Boyne, procured the requisite affidavits and took them to 
Winnipeg, about the 11th or 12th of May, 1876, to the land 
office.. Immediately after leaving the affidavits, signing 
the application, making the affidavit for a homestead entry 
of the lands in question, and handing in the fee of $10, the 
defendant returned to the Boyne settlement, and went into 
actual possession and occupation of the lands. He com- 
menced building a house, and commenced ploughing. This 
was between the first and twelfth of May, 1875. In June 
the defendant went to Winnipeg, and at the post office in 
Winnipeg got a letter addressed to him from the land 
office informing him that his application to homestead the 
south-west quarter section 80, Township 6, Bange 4, West, 
with affidavit and fee of $10, and abandonment of pre* 
vious claim had been received, and that it was impossible 
to give him the entry applied for, without special in- 
structions, as the books showed that the defendant had 
already made two homestead entries, and that was allthe 
law allowed any person to make. Upon this the drfendant 
wrote to the land office that there was a mistake as to the 
two entries, and that the apparent second entry was given 
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cation of the defendant on the ground of its being a third 
application after the abandonment of two prior entries, and 
also the right of the plaintiff to purchase the quarter sec- 
tion in question. 

After this interview the defendant returned to the Boyne 
and went on with his improvements on the quarter section 
in question. He presented his case, in ono or two com- 
munications to the department at Ottawa, in reply to which 
he was informed that his communications were referred to 
the agent, Mr. Codd, to report upon. Mr. Codd reported 
in favour of the plaintiff. 

On the 12th of December, 1878, upwards of three years 
after the controversy between the parties arose, the patent 
in question was granted by the Grown to the plaintiff. 

Ito88 and KiUam, for the plaintiff. 
McKensAe and Biggs, for the defendant. 

Wood, C.J. — Prom the wording of 85 Vict. cap. 23, sec. 
69 (D), I am not clear, but that upon any action, biU oi 
plaint brought in the Court of Queen's Bench in this Pre* 
vince, (which has both legal and equitable jurisdiction in the 
widest sense) respecting any lands situate within this Pro* 
vince, in all cases where patents for such lands shall have 
issued through fraud, or in error or improvidence, the Court 
may decree such patents to be void, whether the exception 
to the patent arises dh the part of plaintiff or defendant, 
and whether the proceeding be by action of ejectment or 
by suit in the form of a bill or plaint ; I incline to think 
the language of the section is broad and general enough to 
admit of this construction ; but I think where, in an action 
of ejectment, a defence is set up to the validity of the 
patent, and the defendant seeks, by way of cross relief, an 
affirmative order of the Court decreeing the patent to be 
void, he should distinctly disclose his defence and the 
grounds for attacking the patent, by plea or answer, and 
ask by way of cross relief the order of the Court decreeing 
the patent to be void. 
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right therein, shall make affidavit before the local agent 
(form B) that he is over twenty-one years of age, that be 
has not previously obtained a homestead nnder the/ provi- 
sions of this Act, that to the best of his knowledge and belief 
there is no person residing on the land in question, or 
entitled to enter the same as a homestead, and that the 
application is made for his exclusive use and benefit, and 
for the purpose of actual settlement." 

When we turn to the affidavit which the applicant must 
make (form B) we find that the plaintiff must have sworn as 
follows: — **I am over twenty*one years of age, and my 
application for leave to be entered for lands, with the view 
of securing a homestead right therein, is made for my ex- 
clusive use and benefit, and the entry is made for tbe 
purpose of actual settlement : so help me God." 

The policy of the homestead provisions is to secure actual 
cultivation and settlement of lands by tbe persons making 
the homestead entry. This policy is enforced bj reasonable, 
but stringent provisions. The party must be in actual 
possession for three years &om the time of entry before be 
can obtain a patent, and he must not be absent from tbe 
laxvis for a period exceeding six months in any one year. 

The plaintiff, at the time he made the entry, was living 
on his farm at Headingly, forty miles from the lands be 
had entered as a homestead, where he has always resided 
since he has been in the country, and where he now resides. 

The evidence of this stands uncontradicted. I must as- 
sume it to be correct ; and, assuming it to be correct, how 
can it be said that the homestead entry of the plaintiff for tbe 
north-west quarter of section 80, Township 6, Range 4, West, 
was made bona fide for settlement and cultivation, or, to use 
the words of the statiite, ''for his exclusive use and benefit 
and for the purpose of actual settlement ? " Or how can 
the plaintiff reconcile his conduct with the oath he took, 
that the entry was made for the purpose of actual setUe- 
ment ? Is it not manifest, that he never made the home- 
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stead, or the pre-emption entry of the adjoining quarter 
section, the lands in question, with the intention of actual 
settlement and cultivation, of making the same a homestead 
in fact for himself and family, but with the sole design of 
selling the same, and converting and wresting the policy of 
the statute and the homestead provisions into a means of 
personal speculation ? t must say in my opinion, the con- 
duct of the plaintiff in making, and subsequent to the making 
of, the homestead entry, was and is in the eye of a Court of 
Equity, fraudulent. The intent in making the entry is to be 
viewed in the light of the then existing facts and subsequent 
events ; and looked upon in this light, I think it must be re- 
garded as fraudulent. If no other party than the Grown 
were interested, it might be urged with success that the Grown 
might complain of this, but that no private individual had a 
I0CU8 standi ; but in the present case, a private individual 
has an interest, and therefore a locus standi, and may present 
and insist upon the bad faith of, and the violation of the 
statute by, the plaintiff in making the homestead and the 
pre-emption entry. It is not too much to say, if these entries 
were made under the facts and circumstances disclosed in 
the evidence, they were fraudulent and utterly void; and it 
cannot be presumed that the Crown at the time of the pur- 
chase by the plaintiff, was cognizant of these facts and 
circomBtances, for if it had been, it would have treated these 
entries as void, and would not have recognized the right of 
pre-emption of the plaintiff to the lands in question. 

The next objection raised against the patent of the plain- 
tiff is, that it is issued in pursuance of a contract of purchase 
made in gross violation of the statute. 

It must be remembered that the homestead entry of the 
plaintiff was made on the 8th of April, 1874, of the north- 
west quarter of section 80, Township 6, Range 4, West, and 
that the pre-emption entry of the adjoining south-west 
quarter of the same section, was made on the 15th February, 
1876, and that the contract with the Crown for the purchase 
of the latter quarter section was made on the 7th of June, 

17 M. B. 
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1875, when the plaintiff filed in the land office a military 
bounty warrant, and loeated that warrant upon that quarter 
section, one year and two months after the homestead entry. 



From the time of the homestead entry, in virtue of which 
the pre-emption entry alone has any force, in so far as is 
known, the plaintiff was never so much as on or in the 
neighbourhood of either quarter section, to say nothing of 
settlement and cultivation of either of the quarter sections. 
He in fact did nothing to, nor caused or procured anything 
to be done to either quarter section. His residence, during 
all this time, had been continuously on his farm with his 
family forty miles away. In this state of matters, about a 
month after the defendant had made a formal application 
to homestead the south-west quarter of section 80, Township 
6, Bange 4, West, as has been mentioned, the plaintiff, hear- 
ing in some way that the defendant had made this appli- 
cation, repairs to the land office, sees Mr. Godd, and on the 
7th of June, 1876, contracts to purchase this quarter section 
pre-empted by him in virtue of his homestead entry, and 
locates upon it a military bounty warrant in payment of the 
purchase money, notwithstanding Mr. Godd had before him 
the affidavits left with him by the defendant about the first 
of May of the same year, that neither the plaintiff nor any- 
body else had ever resided upon, settled upon, or cultivated 
or improved either one quarter section or the other, and 
notwithstanding that Mr. Godd, it is fair to presume, must 
have known from other sources that the plaintiff had never 
resided at the Boyne, but was a continuous resident on his 
farm in Headingly. I have no hesitation in saying that this 
sale of the south-west quarter of section 80, Township 6, 
Bange 4, West, to the plaintiff, claiming pre-emption in vir- 
tue of his homestead entry, is in direct violation of the statute. 
I have only to call attention to 87 Vict. cap. 19, sec. 8, sub- 
sec. 2, substituted for sec. 88, sub-sec. 1, of 85 Vict. cap. 28, 
and sec. 88, sub-sees. 10, 11, 14, 15 and 16 oi the latter Act. 
The language of the statute is so plain, inflexible and im- 
perative, that I am unable to discover or to suggest to my- 
self, how such a glaring violation of the statute could have 



FARMEK V. LIVINGSTON. 



248 



oconrred. Sub-section 10 says, ** No patent shall be granted 
for the land until the expiration of three years from the 
time of entering into possession of it, except as hereinafter 
provided." There certainly can be no misunderstanding or 
doubt in this language. 

A homesteader must have actually settled upon and 
cultivated his homestead for the full period of three years, 
without having been absent for more than six months in any 
one year, before a patent, in the ordinary course, could 
issue to him by virtue of his homestead entry. But an 
exception is made in a case where a person, a homesteader 
and pre-emptor, desires to purchase either his homestead 
or pre-empted lot. This is provided for in sub-sections 15 
and 16. It is under the provisions alone in these two sub- 
sections contained that the plaintiff could purchase, or that 
a patent could issue to him, for either his homestead lot or 
his pre-empted lot ; for sub-section 10 says that, " No patent 
shall be granted," etc., except as thereinafter provided. One 
exception is contained in sub-section 15 ; and sub-section 
16 points out how the making proof of settlement and cul- 
tivation for not less than twelve months from the date of 
entry, is to be effected. Sub-section 15 is as follows : — '' Any 
person who has avaUed himself of the foregoing provisions 
(that is entered a homestead and a pre-emption right, or the 
homestead alone, under section 8, sub-section 2 of 37 Vict. 
cap. 19) may, before the expiration of the three years (being 
the three years mentioned in sub-section 10) obtain a patent 
for the land entered by him (being a homestead and pre- 
emption, one or both, or a homestead alone) including the 
wood lot, if any, forming an addition to the grant thereof, 
as hereinafter provided, on paying the government price at 
the date of entry, and making proof of settlement and cul- 
tivation for not less than twelve months from the date of 
entry ; and the proof of actual settlement and cultivation 
shall be made by affidavit of the claimant before the local 
agent, corroborated on oath by two credible witnesses." 

Here we have the whole law presented with such brevity 
and clearness as to seem impossible to be misapprehended. 
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We are at first informed that, according to law, no patent 
for a homestead or pre-emption shall be granted nntil the 
expiration of three years from the time of entering into 
possession of it ; and the settler most not be absent, in any 
one year, longer than six months ; but it is provided that 
the homesteader may porchase at the government price at 
the date of entry, both the homestead and the pre-emption, 
or either of them alone, or the homestead ''on making 
proof of settlement and cultivation for not less than twelve 
months from the date of entry/' These are imperative 
provisions, binding alike on the Minister ii^ charge of the 
Crown Lands Department, his subordinates, and all other 
of Her Majesty's subjects. Neither the Minister, nor the 
Gk>vernor-General has any dispensing power. How then, I 
ask, could the patent in this case be granted to the plaintiff 
for the pre-empted quarter section ? Under sub-section 10 
the patent could not be granted for the homestead, for there 
was no possession of it at all, much less three years' pos- 
session ; it could not be granted under sub-section 15, for 
there was not only no proof of settlement and cultivation 
for not less than twelve months from the date of entry, but 
there was, on the contrary, the most direct, positive and 
overwhelming proof that the plaintiff had never resided, 
settled, or even been upon the land at all since the entiy. 
If the quarter section homesteaded could not be patented 
to the plaintiff, a fortiori the quarter section pre-empted 
could not. The very existence of the latter is dependent 
and conditioned upon the existence of the former. In re- 
spect of the exception to sub-section 10, both homestead and 
pre-emption are comprehended in sub-section 15, and are 
within the same category. 

The conclusion is inevitable ; the Crown misapprehended 
the facts or the law; assuming the facts to be as they 
really are beyond all controversy fully known to the Crown, 
there was manifest error in law ; assuming the facts not to 
be known, there was error as to facts. In either case, the 
patent was issued in error or improvidence ; it cannot be 
maintained ; especially when other interests intervene and 
are concluded by it. 
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Bot it is argued, that at the time of purchase by the plain- 
tiff, the homestead entry, and as a consequence, the pre- 
emption entry of the plaintiff, which was dependent upon, 
and stood or fell with the homestead entry, were regarded 
as forfeited, under sub-section 14 of section 88 of 85 Yict. 
cap. 23, and that, therefore, the south-west quarter of sec- 
tion 80, Township 6, Bange 4, West, was Dominion land, 
open to be homesteaded or bought by the first applicant, or 
any applicant that the agent of the Crown Lands Depart- 
ment might, in his absolute discretion or will, see fit to select. 

To this I remark, that the moment the homestead entry 
was regarded, or was, in fact, forfeited under sub-section 14, 
that moment the application of the defendant for a home- 
stead entry for the quarter section in question took effect, 
and had priority of, and anticipated and postponed any ap- 
plication the plaintiff could make to purchase the same 
lands. This is a principle of law and of natural justice too 
plain to require any elucidation, or to be enforced by any 
argument. It needs only to be stated to receive the universal 
assent of intelligence. Neither the Crown Lands agent nor 
the Minister of the Crown having charge of the Crown 
Lands Department, could, under such circumstances, by his 
absolute discretion, or by the exercise of arbitrary will, 
divest and take the lands from the defendant, and sell them 
to the plaintiff. 

It has been further suggested that the plaintiff had an 
equity in the lands in question, from the fact of his having 
placed the house, logs, or poles spoken of, and from the fact 
of his having caused some ploughing to be done, on the 
north-west corner of the lot, as is alleged, in 1869, but more 
probably in 1870 ; and by reason thereof made a claim to 
this lot, and to the north-west quarter section of 80, adjoin- 
ing it, under 88 Vict. cap. 8, sec. 82, commonly called the 
Manitoba Act. It seems to me, admitting the facts, it only 
aggravates the plaintiff's position. He designed, at the 
first, to secure these lands to himself, with the view of spe- 
culation, not with the view of actual settlement and cultiva- 
tion, and having tried to accomplish this design on grounds, 
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which on exanunation the Crown coold not entertain and 
very properly rejected, as not by any means coming within 
the provisions of the Act requiring the applicant to estab- 
lish satisfactorily undisturbed occupancy by himself, his 
servants, tenants or agents, or those through whom he 
claimed, in actual peaceable possession thereof on the 15th 
day of July, 1870, he then adopted the specious guise of 
homesteadmg and pre-empting them in furtherance of his 
original design ; which, in my opinion, instead of furnishing 
any ground for the favourable consideration of the Grown, 
should have constituted an additional reason against per- 
mitting him to consummate his fraudulent purpose in becom- 
ing a purchaser and patentee of the Grown of the same 
lands, in the position and situation those lands were at the 
time he made the^ contract, by placing on them the war- 
rant. 

It may be said he expended some labour, or incurred some 
outlay, in ploughing a small portion of the lands, an acre 
or so, and cutting and putting some logs or poles, in the 
shape of the body of a house, in 1869 or 1870, and that this 
in the eye of the Grown Lands Department, and in the eye 
of natural justice, gave him a claim upon the lands. If 
this were done bona fide with the view and intent of actual 
settlement and cultivation and of making these lands a 
home for himself and family, I accede to the proposition ; 
but if it were done, as was the fact, and there is no denying 
it, with the view of practising an imposition on the Crown, 
in sustaining and supporting an application for a patent for 
these lands under the Manitoba Act, I deny the proposition 
altogether. He made a venture and failed. For once an 
attempted imposition was unsuccessful ; and it is a strange 
proposition that the unsuccessful adventurer in such an 
undertaking should set up hid attempted imposition as a 
ground for the favourable consideration of the Crown. For- 
tunately for him his venture only cost him the outlay of a 
few dollars ; perhaps $20 or less would cover the whole. 
But be it more or less, it cannot form an item of any weight 
whatever, in determining this case. 
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tiff placed his warrant on the lands in question, his b(Hne- 
stead right to the adjoining quarter section, had under 35 
Yict. cap. 28, section 33, sub-section 14, become *' forfeited," 
not by the judicial afi&rmative act of the local agent, but by 
force of the statute, by operation of law ; it was not " can- 
celled " or attempted to be " cancelled " by the Minister of 
the Interior, under section 8, sub-section 6 of the statute of 
1874 ; and the Statute required no entry in the books to 
consummate such " forfeiture." For convenience of reference, 
and as a record of the act wrought by the statute, such an 
entry or note may be, and should be made ; but the making 
of it or the not making of it, as the law then stood, could in 
no sense affect the homestead right, or the quarter section 
in question pre-empted in virtue of, and depending on, that 
homestead right. 

The reason, therefore, given by the Minister of the Interior, 
of the entry standing in the books in the name of the plain- 
tiff, the same not having been '* cancelled " is, taken by 
itself, without the really material matter in all homestead 
rights of settlement and cultivation for not less than twelve 
months from the date of entry, as the law then was, no valid 
reason whatever for permitting the plaintiff to purchase 
the lands in question. 

I repeat, ** cancelling " as found in the statute of 1874, 
and in that of 1876, has nothing whatever to do with the 
lot in question or the homestead entry upon which it 
depended. The power to the Minister t-o cancel in the 
statute of 1874, and the expressions, 'liable to be forfeited" 
and " may be cancelled by the Minister," in the statute of 
1876, had no application to, or connection with, the home- 
stead right of the plaintiff. His homestead right was con- 
trolled by, and subject to, 85 Vict. cap. 23, section 38, sab- 
section 14; and being subject to, and controlled by, the 
provisions of that sub-section, was upon the filing with the 
local agent by the defendant, in the early part of May, 187S, 
of afSidavits, proving, as those affidavits must necessarily 
have done, to the satisfaction of the land agent, an entire 
absence of settlement and cultivation, and that the plain- 
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tinder its notice, the party complaining of the patent can- 
not be excluded from equitable relief ; ajid I do not think it 
by any means correct law that the fact as to which of two 
parties was entitled to a patent having been considered by 
the Grown, is in all cases a bar to the assertion of equitable 
rights between the same parties in a Court of Equity. In 
the administration of the affairs of the Grown Lands De- 
partment, the officers of the Grown may commit mistakes 
both as to law and fact ; and where such mistakes affect 
prejudicially the right of any person interested, it is a 
strange proposition with which to meet his case under 8a 
Vict. cap. 83, sec. 69, in a Gourt of Equity, that the Grown 
has had the subject before it and has disposed of it, though 
it may be in error through inadvertence or mistake of law 
or fact, and that the decision is final. In the complex and 
complicated dealings in this country in respect of Crown 
Lands the legal estate of which is in the Grown, sack a 
proposition cannot be maintained. 

It is conceded, where a grant has been made by the 
Grown upon a deliberate view and consideration of all the 
facts and circumstances of the case, and in the absence of 
error, mistake or improvidence, the Gourt will not set aside 
the patent, although the Gourt might have come to a 
different conclusion (h) ; but it is equally clear the Conrt 
may set aside such patent where there was error, mistake or 
improvidence in the Grown in issuing the same ; for this is a 
power expressly given to the Gourt by the statute. I can only 
concur in Kennedy v. Lawlor (t) on the ground of the laches 
of the plaintiff. I think error in law on the part of a Minister 
of the Grown is a good ground for avoiding a patent ( j). 

The'defendant in attacking the patent must Bhovr tkloem 
standi. It may be shown that an imposition was practised 
on the Grown, or that the Grown through error or mistake 
issued the patent to the plaintiff ; this if established might 
be sufficient, if the Crown were in the Gourt complaining 

(A) Simpson v. Orant, 5 Gr. 267 ; Barnes v. Boomer, 10 Gr. 532. 

(i) 14 Gr. 224. 

U) 35 Vict. cap. 23. sec. 69 (D). 
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I think the defendant has clearly put himself in that 
position, and is entitled in this aetion to attack Hie patent 
on all the grounds I have stated. Having made the 
entry in good faith, he has ever since continued to 
act in good faith in immediately entering into actoal 
possession and occupation of, and in moving his family 
upon, the lands, and ever since living and dwelling there, 
and cultivating the same, and making the same a home 
and permanent place of residence for himself and family. 
He has continued to reside there ever since and resides 
there now. He has increased the land in value by building, 
clearing, fencing, and general improvements by $800 or 
$1,000. He has possessed, occupied and resided on the 
land for upwards of three years, and was, therefore, under 
the statute, entitled to a patent for the same in May, 
1878. The Grown cannot turn him out of possession; 
for were such an attempt made, he could set up his parlia- 
mentary title which would be a bar to the Grown ; for the 
Grown could not treat him as an intruder, the statute giving 
him a right to possession. If the Grown itself cannot 
dispossess the defendant, it cannot, by its letters patent, 
delegate that power to another (m). No legal power within 
the Dominion can dispossess him, for he holds a title from 
the supreme power in the State, the Parliament of Ganada, 
to which, according to the law of the land, the Grown in 
Ganada, the Minister having charge of the Grown Lands 
Department, and all his subordinate officers are subordi- 
nated. 

But it may be said, and was said, on the argument, thai 
the homestead entry of the plaintiff was not forfeited — ^nnll 
and void — at the time the defendant made and filed bis 
application for a homestead entry of the lands in question* 
but prima facte, at least, was in full force. I must confess, 
on the admitted facts, I do not see how such a proposition 
can be supported. But grant that it may, does this help 
the plaintiff's case, or weaken that of the defendant? It 
is perfectly clear that the plaintiff could not purchase tlie 

(m) Doe dem. Henderson v. Wesiover, x E. & A. 465. 
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actual and bona fide settler, and gives him a preference and 
priority over all other persons. By that law, it was incom- 
petent for the Crown to sell, or for the plaintiff to purchase 
these lands, at the time and under the circumstances it was 
done ; as much so as it wopld have been, had the defendant 
been in possession under an unexceptionable homestead 
entry (n). 

In every point of view, as it seems to me, as against the 
defendant, the purchase of the plaintiff fails, and the issue 
of the patent to him, in pursuance of the purchase, cannot 
be sustained. I think the patent must be declared to be 
void, as having been issued in error and mistake. 

The result is that the plaintiff fails in recovering ^sses- 
fiion of the land in question, and a decree will go, declaring 
the patent granted to the plaintiff void. The plaintiff 
must pay the costs (o). 

(ft) Proctor V. Grant, 9 Gr. 26; S. C. 9 Gr. 234. 

.{o) In the following term a rule nisi obtained by the plaintiff to set aside 
ihe verdict and for a new trial was discharged. On appeal to the Supreme 
Court of Canada the judgment of the Queen's Bench was reversed; 5 S. 
C. K. 221. Judgment was then entered for the plaintiff. The defendant 
then filed a Bill m Equity in the Queen's Bench, to restrain Farmer from 
■enforcing his jud^ent, on the ground that the decision in the Supreme 
Court had been given on a matter of procedure only, in which he sought 
to impeach the Letters Patent upon the grounds pleaded by him in his 
defence to the action of ejectment. The defendant in that suit (Farmer) 
•demurred for want of Equity, and the Court of Queen's Bench overruled 
the demurrer. Miller, J., dissenting, but on appeal to the Supreme Court 
of Canada the judgment of the Queen's Bench was reversed and the 
.demurrer allowed ; 8 S. C. R. 140 ; 3 C. L. T. 96. — E. D. A. 
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Morton, Agent, Grand Tnmk Bailway Company. The other 
was dated at Fisher's Landing, in the State of Minnesota, 
2nd May, 1878, and was apparently signed by C. J. Gooding, 
probably the agent of the defendants, and acknowledged 
the receipt of the goods, without mentioning any place to 
which the goods were to be carried, subject to the con- 
ditions on the face of and indorsed on the bill of lading. 
The name of the steamer " International," on board of 
which the goods were received at Fisher's Landing, was 
stamped on the face of the way bill, as well as the name of 
the defendants. 

The goods in due course arrived at Winnipeg and were 
by the defendants put in their warehouse. When the 
plaintiff called for his goods and demai^ded delivery of 
them from the defendants, they refused to let him have 
t)iem, without paying the following sums : — $8.22 bonding 
charges, paid at Duluth ; back charges of the Northern 
Pacific Bailway Company from Duluth to Fisher's Land- 
ing, paid by the defendants, and freight from Fisher*8 
Landing to Winnipeg, making together $19.85; total, 
$22.57. This the plaintiff refused to pay, but tendered 
the bonding charges, $8.22, which the defendants declined 
to accept. They contended that they had a lien on the 
goods for the whole amount claimed. 

Clarke J for the plaintiff. 

Blanchardy for the defendants. 

Wood, C.J., 4th April, 1879. — ^The first question is, is 
there any stipulation or condition forming part of the 
contract that the plaintiff made with the Grand Trunk 
Railway Company, which distinguishes it from an ordinary 
contract, made by a consignor with a carrier, for the trans- 
portation of goods from one place to another, in so &r as 
the question raised in this action is concerned ? I have 
examined the stipulations and conditions of the contract, 
and although they are numerous, I find nothing bearing 
upon the contention in this case. 

I need not say anything as to the stiptdationB and 
conditions in or on the way bill of the defendants ; for if 
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any were there found affecting this case, they would not be 
binding on the plaintiff, as no contract was made by them 
with him, and as to him it is unilateral. 

The contract of the plaintiff with the Grand Trunk Bail- 
way Company was for the transportation of his goods from 
St. John's to Winnipeg, for which service he paid them in 
advance. The goods are, through the agency of the Grand 
Trunk Eailway Company, transported from St. John's to 
Winnipeg — ^by or through whom^ or through what inter- 
mediate carriers, agents or persons, is a matter of perfect 
indifference to the plaintiff, as the only persons with whom 
he contracted or dealt were the Grand Trunk Bailway Com- 
pany. These goods arrive in Winnipeg; and he is there 
to take delivery of them. In law he has a right to their 
delivery, and no interveriing party has^any right under any 
plea apparent in this case to detain them from him, or to 
prevent him from taking possession of and carrying away 
his own property. The intermediate carriers had no con- 
tract, express or implied, with the plaintiff, nor were they 
the agents of the plaintiff. They may have had a contract 
with the preceding carrier from whom they received the 
goods to be by them forwarded, or they may have been their 
agents. To the preceding carrier they must look for com- 
pensation. In their own right they can assert no lien for 
back charges by them paid or for freight. As agent for the 
carrier with whom the contract was made, the last carrier 
may collect the stipulated freight, or the freight not fixed 
by contract, quantwm mermt. They can do nothing more. 
These conclusions necessarily flow from the fact that the 
intermediate or last carrier is neither a principal contract- 
ing with the consignor or consignee, nor is he the agent of 
the consignor or consignee. 

I should a priori have arrived at the conclusion of law I 
have mentioned. But the point has been sharply contested 
by counsel for the defencbnts. I have, therefore, looked 
into the authorities. This first case I find is Muschamp v. 
Lancaster d Preston Railway Go. (a). In that case Bolfe, B., 

{a) 8 M. & W. 421. 

18 M.R. 
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said, ** I think the constraction we are patting on the agree- 
ment is not only oonsistent with law» bat is the only one 
consistent with common sense and the conyenienoe of man- 
kind. What I told the jary was only this, that if a party 
brings a parcel to a railway station, which, in this respect 
is jast the same as a coach office, knowing at the time thai 
the Company only carry to a particolar place, and if the 
Bailway Company receiye and book it to another place to 
which it is directed, prima facte they ondertake to carry it 
to that other place. That was my yiew at the trial, and no- 
thing has occarred to alter my opinion. As to the case 
which has been pat of a passenger injured on the line of 
railway beyond that where he was originally booked, I sup- 
pose it is put as a reductio ad abmrdum ; but I do not see 
the absurdity. If I book my place at Euston Square, and 
pay to be carried to York, and am injured by the negligence 
of somebody between Euston Square and York, I do not 
know why I am not to haye my remedy against the party 
who so contracted to carry me to York. But, ai all eyents, 
in the case of a parcel, any other construction would open 
the door to incalculable inconyeniences. You book a parcel, 
and on its being lost you are told that the carrier is reqKm- 
sible only for one portion of the line of road. What would 
be the answer of the owner of the goods ? ' I know that I 
booked the parcel at the Grolden Cross for Liyerpool, and 
my contract with the carrier was to take it to Liyerpool.' 
All conyenience is one way, and there is no authority the 
other way.'' Subsequent cases haye fully supported the 
rale thus clearly laid down. Scothorn y. South Staffordshire 
22. Co. (b) and Watson y. Ambergate R. Co. (c) followed, 
recognizing and fally confirming, the rule of decision in 
Muschamp y. Lancaster dk Preston K. Co. The rule of de- 
cision in these cases was settled by the House of Lords in 
Bristol and Exeter R. Co. y . CoUins (d) . The ffjcts of this case 
were as follows : — ^At the Bath Station of the Great Western 
Bailway Company goods were receiyed for the purpose of 

(b) 8 Ex. 341. 

(c) 15 Jur. 448. 

{d) 7 H. L. Cas. 194 ; 5 Jur. N. S. 1367. 
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sions in respect of this well settled principle in the Enj^h 
cases, although Angell, an American text writer, in his work 
on carriers, seems to adopt the doctrine as laid down and 
settled in English cases, and cites a long list of cases in 
support of the text (A). 

In the last American edition of Chitty on Carriers, p. 172, 
there is a note by the Editor on this subject. In it he gives, 
approvingly, in substance the report of a case decided by the 
Superior Cpurt of Michigan, Fitch v. Newberry (t). I give 
the note. '* The plaintiffs, by their agent, shipped goo^s at 
Port Kent on Lake Ghamplain, consigned to themselves at 
Marshall, Michigan, care of H. G. & Co., Detroit, by the 
New Tork and Michigan Line, who were common carriers, 
and with whom they had previously contracted for the 
transportation of goods to Detroit. During th^ ^ansit, 
and before they had reached Buffalo, the goods came into 
the possession of carriers doing business under the name of 
the Merchants' Line, without the knowledge or consent of 
the plaintiffs, and were by them transported to Detroit, 
consigned by H. P. & Co., of Buffalo to the care of the 
defendants, and delivered to the defendants, who were per- 
sonally ignorant of the manner in which they had come 
into possession of the Merchants' Line, and of the contract 
of the plaintiffs with the New York and Michigan Line, 
although they and H. P. & Co. were agents for, and part 
owners of, the Merchants' Line. The defendants being 
warehousemen and forwarders, received the goods and 
advanced the freight from Troy, New York, to Detroit; 
on demand of the goods by the plaintiffs, the defendants 
refused to deliver them until the freight advanced by 
them fmd the charges for receiving and storing the goods 
were paid, claiming a lien upon the goods for such freight 
and charges. In replevin brought for the goods, held that 
plaintiffs were entitled to possession of the goods without 
payment to the defendants of such freight, and that the 
defendants had no lien upon £he goods for the same." 

(h) Angtll on Carriers, ss. 95, 96, 97. 
(i) 1 Douglas I. 
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General liens, not being favoared in law, must be main- 
tained upon an express contract, or upon an implied con- 
tract resulting from the usage of trade or the manner of 
dealing between the parties. 

It is laid down that, to create a valid lien, it is essential 
that the party through whom, or by whom, it is acquired, 
should himself either have the absolute ownership of the 
property, or at least a right to vest it ; for nemo pUu jum 
ad alium transferre potest^ qwim ipse habereU There mnst 
also be an actual or constructive possession by the party 
asserting it, with the express or implied assent of the party 
against whom it is asserted. It must not be inconsistent 
with the terms or the clear intent of the contract. 

In the light of these observations, I do not see how the 
contention of the defendants' counsel can be sustained. 
The defendants had no contract, express or implied, with 
the plaintiff ; no relation existed between the plaintiff and 
the defendants, whereby, independent of contract, a lien 
could arise by mere operation of law. The Grand Trunk 
Eailway Company were the mere bailees of the property 
for transportation, and had not the absolute ownership of 
the property in themselves, nor the right to vest it ; although 
the defendants may have had the actual or constructive 
possession of the property, they had it not with the express 
or implied assent of the plaintiff; and, finally, a right of 
lien in them is inconsistent with the express terms and 
clear intent of the contract of the plaintiff with the Grand 
Trunk Eailway Company. 

As it was stated on the argument that the plaintiff had 
tendered, and was willing to pay, the bonding charges at 
Duluth, $8.22, 1 exclude this item from the above observa- 
tions, without definitely deciding the question in respect of 
this item, one way or the other. 

Carriers, like everybody else, in respect of remuneration 
for their work and labour are subject to the provisions of 
express or implied contracts. In the one case the remuner- 
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are several successive carriers, 
and each sacceeding carrier pays the back freight (;hargee 
to the immediate carrier from whom be receives the goods, 
and the last carrier claims his own freight charges plus all 
back charges paid by him, it is not by any means clear that 
the last carrier can collect the whole sum thus charged, or 
that he has a lien on the goods for what he .may claim as 
his own freight charges and the advances paid by bim. 
If the first carrier has received the goods to be transported 
to the place to which they are finally carried, with no stipn- 
lation in the contract as to price, and no sncb condition as 
is found in Aldridge v. Q, W, R. Co. (0, although there 
lay be many successive and intermediate carriers, with 
rrangementa amongst themselves, the consignor's contract 
I with the first carrier alone, and with him the consignor 
ad consignee have to deal, and all the successive and inter* 
lediate carriers, including the last, are the mere agents 
F the first carrier, and can, of right, assert no claim in 
ispoQt of the charges for freight, or carriage between the 
TO termini, except as the assignee or agent of the first 
urier. There may be a lien on the goods for the reason- 
ble and fair freight, and the right to assert this lien may 
iti in the last carrier, not as an independent and absolute 
ght in himself, bnt as the assignee and agent of the first 
irrier ; the consignee is liable to pay the reasonable and 
ir freight quantwm mervit, but not the money advanced by 
le last carrier to preceding carriers simply beoanae he has 
ud it, nor the freight of the last carrier simply because 
e makes the charge. The last carrier may be considered 
le a^ent of the first carrier, and assert a right to recover 

Ik) See Grtau v. SU John &■ Maine Ry. Co., it N. B. aji ; 3 C. L. T. 

w.— E. D. A. 

((] 15 C. B. N. S. 581. 
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in his name, or he may be considefed as the aBsigneei oer- 
tainly equitable, and perhaps legale of the first carrier, and 
sue in his own name ; btit in either case he is in no better 
position than the first carrier with whom the oontraet wss 
made, and can recover only what is reasonable and £ur, 
quantum meruit. 

On all grounds the plaintiff is entitled to succeed in this 

action. 

Judgment accordingly. 



EASTER TERM, 1879. 



HOSKINS V. BARBER. 

Contract— Dependent covenants — Breach — Pleading — Demurrer, 

To a declaration in an action for breach of a contract contained in an 
indenture, whereby the defendant covenanted to build a house for tbe 
plaintiffs, the defendant pleaded that the plaiatifis had, by withholding 
the monthly payments due to the defendant, contrary to the terms of 
the indenture, and by their architect refusing the monthly estimates, 
etc., hindered and obstructed the defendant in the prosecution of tbe 
work, and thereby, of their own wrong, caused the breach complained of. 

Held, on demurrer to the pleas, that the performance of the defendint's 
covenants was dependent upon the performance of tbe pLainttfiBs', and 
therefore the pleas were a sufficient answer to the declaration. 

Demubbbb. Declaration: — First Count. By indenture 
dated 28th August, 1878, made between the plaintiflU and 
the defendant, the defendant covenanted to make, erect, bidld 
and finish, in a good and workmanlike manner, a brick stord 
or building, on the corner of Thistle and Borie streets; in the 
City of Winnipeg, and to execute and perform aH the 
said work in accordance with the drawings, plans, eleva- 
tions and specifications, therein referred to, for the sum of 
$4,767.87, the work of erecting and finishing the said 
bmlding, including all alterations and additions provided 
for in said agreement, to be completed and delivered up to 
the plaintiffs in perfect order and condition, fit for use and 
occupation, on or before the 1st day of November, 1878; 
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. aver that all things happened and all 
eesary to entitle the plainti£b to the pet- 

Baid agreement and covenaata therein 

part of the defendant, and to maintain 
I breach hereinafter alleged, and nothing 
>ent the plaintifTs &om maintaining thia 
id breach, bat the defendant abaolntely 
cted to perform the said agreement and 
part therein contained ; and the plaintiffs 
ifasal and neglect, obliged to, and did, 
>mlding and work to be executed by other 
I thereby put to great costs and expenses 
he snm of $4,767.87 aforesaid, and were 
tc. 

By the indenture in the first count men- 
ideration therein mentioned, tiie defendant 
he plaintiffs to baild, erect and complete 
mentioned, in manner therein mentioned, 
ame so completed to the plaintifb, fit for 
on on or before the 1st day of Novem- 
which the defendant ^reed to pay to the 

for liquidated damages to be incurred 
I for such default, the sum of ten dollars 
iay subsequent to the Ist day of Novem- 
le said building and all and singular the 
be delivered over to the plaintiffs in such 
niahed state and condition as aforeeaid< 
leaver that they have been always ready 

and perform, and have done and per- 
B and conditions on their part, and all 
tened and exist necessary to entitle them 
le of the said covenants and agreements 
and to maintain this action, nevertheless 

1 not complete and deliver over the said 
ipleted state, contrary to his covenEint in 
r before the 1st day of November, 1878, 
lade therein for divers long spaces of time 
i day of November, 1878, to wit, aeventy- 
thereby the defendant became liable to 
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pay the plaintiffs a large sum of money, to wit, $770, and 
the defendant has not paid the same. 

■ 

Pleas : — Third plea to the first count. As to the alleged 
refusal and neglect of the defendant to perform the cove- 
nants in the said indenture mentioned on his part to be 
performed, the defendant says that he entered upon the 
performance of the same, and was proceeding with the 
execution of the said works with all reasonable dispatch, 
and with sujficient expedition to insure their completion 
within the time limited in the said indenture, and while 
the same was being so prosecuted, the plaintiffs, of their 
own wrong, and contrary to the provisions of the said 
indenture on their part to be observed and performed, did 
not pay to the defendant the proper monthly estimates on 
the said works, but withheld the same by procuring persona 
to garnishee the said money in then: hands coming to the 
defendant on the said works ; and by their architect with- 
holding proper estimates, and by destroying the credit of 
the defendant, and in various other ways, hindered and 
obstructed the defendant in the prosecution of the said 
works, and thereby of their own wrong, caused and procured 
a breach of the covenants in the said indenture in the first 

count mentioned. 

• 

Second plea to the second count. The defendant sajs 
that the breaches of the covenants in the indenture in tte 
second count mentioned were not caused by the defendait, 
nor the neglect of the defendant, but were wholly cao^ 
and procured by the wrongful acts of the plaintiffs, vho, 
after the defendant had entered on the said works andwas 
proceeding with sufficient expedition to complete the «me 
within the time limited in the said indenture, and ^hile 
the same were being so proceeded with, wrongfully witaheld 
the monthly payments, and their architect wrongfully 
withheld the monthly estimates, and the plaintiffs procured 
themselves to be gamisheed, and thereupon, withfit any 
judicial order directing payments to be made to iie gar- 
nishees, paid away money which by the provisiois of the 
said indenture they were bound to pay to the dfendant 
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SB tbe plaintiffs well knew, the 
Dceed with the works, and by tbe 
; of the said moneys, and by, in 
ihe credit of the defendant, they 
the power of the defendant, as 
to go on with and complete the 
defendant says that the breaches 
id connt mentioned were caused 
itifEs, by their own wrong and by 
1 the said indenture mentioned on 
Qtained, and not by any fault or 
It. 

I pleas, assigning as the matters 
the pleas professed to be pleas by 
oidance, and although they con- 
1 in tbe declaration, they showed 



ling the snflSciency in law of the 
leas, we must assume that the 
ined, as to matters of fact, are 

hich the pleaa are pleaded and 
res, we learn that the alleged 
at of an indenture between the 
lied a building contract, bnt both 
tbe several pleas to those connts, 
the actual contents of that in- 
IQcient is set forth, I think, to 
whether or not the defence set 
ing it to be true, is a bar to 
I set forth very fully what the 
contain no covenants on behalf of 
ihose counts, and from the very 
that there are covenants on behalf 
■stance, the time, mode and man- 
i4,767.87, to be paid to the defen- 
ihe pleas something of the coven- 
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ants and stipulations in the indenture contained on the 
part of the plaintiffs, as, that the plaintiffs, contrary to the 
provisions of the indenture, did not pay to the defendant 
the proper monthly estimates. There is also the allegation 
of the plaintiffs that all things happened and all times 
elapsed necessary to entitle the plaintiffs, etc. Sufficient 
therefore appears in the pleadings to justify the inference 
of fact that the plaintiffs in the indenture referred to by the 
plaintiffs in the two counts, covenanted with the defendant 
to pay him the consideration, the contract price, for the 
construction of the building, in monthly payments as the 
work progressed. Indeed there is, in substance, an aver- 
ment to this effect, in both pleas, and on demurrer it must 
be assumed as a fact. 

We have before us then in the pleadings an instrument 
in which there are reciprocal and concurrent covenants 
touching the whole subject matter of the contract, the con- 
struction of the building in respect of which the action is 
brought, on the part of the defendant that he will complete 
the building in a given time, and on the part of the plaintifiiB 
that they will pay the defendant a certain aum therefor, in 
monthly payments from time to time as the work of oon- 
struction progresses. As presented in the pleadings, are 
these dependent or independent covenants? If they are 
independent covenants or stipulations, one cannot be pleaded 
in bar of the other. If they are dependent covenants or 
stipulations, onn can be pleaded in bar of the other. I 
think they are dependent covenants (a). 

Where the covenants are independent, one party may 
maintain an action for the non-performance by the other 
party of his covenant, without averring performance of the 
covenants on his own part, and the defendant cannot in 
such case plead non-performance of the plaintiff's covenants 
in bar (5). 

(a) Pordage v. Cole^ i Wms. Saund. 319 /; Cutter v. Powell, 2 Sm. L. C. 
I. and notes: Pceter$ v. Opie, 2 Wms. Saund. 346. 

(h) Ughtred's case. 7 Rep. 9 b; Merrit v. Ratu, z Str. 458; BlackwM 
V. Nash, I Str. 535 ; Martindale v. Fisher, i Wils. 88 ; Campbell v. y(mis, 
6 T. R. 570. 
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tvenants are dependent, it is othe^ise ; 
e in the nature of conditione precedent, 
eta or covenants, in both cases the party 
it he has performed, or was read; and 
>r was prevented by the other party from 
inants on his part ; and consequently the 
ad Don-performance by the plaiotifi in 



I have cited show tha,t the nature of the 
taring with respect to each other, does 
ly formal words, but upon the sense and 
:, as it is to be collected from the whole 
r of two things reciprocally stipulated to 
oance of the one does in sense and reason 
performance of thd other ; and they 
id well founded distinction made by Lord 
T. Eyre id) and which is ever to be borne 
8 -of this kind, that where mutual coven- 
le consideration, on both sides, they are 
the one precedent to the other; but 
B go only to a part, there a remedy lies on 
over damages for the breach of it, but it 
precedent (e). 

iferred to several cases in support of the 
vrke V. Wai»on (/), in which it was held 
. therein set out by the plaintiff, a con- 



iBurr. Sgg: HotAmn V, E.I. Company! 1T.R.63S; 
iitt V. MiddUtttt. cited i T, R. 643 ; CamfbtU v. 
rttr V. Shtphard. 6 T. R. 66s ; WonUy v. Wood. 6 T. 
«ji«, cited6T. R. 714: S. C. cited 3 H. Bl. 577ii.a; 
tr, Willei 406: Walker v. Hanit. Anitr. 74.5: 
H. Bl. 154 ; Smith V. Wihbn, 8 East 437 ; Cool v. 



trough V. Lord Nenhavm. ciled 4 T. R. 763 ; Morton 
latibrook V. Woodrom. 3 T, R. 366 ; Dvkt St. Alhatu 
Htardv. Wadkatn. i East £19. 

. 4 Eut 477; RifthUv. Alkinsm, to Eut 395; 
Bast 555; Damdum v. Qayniu, 13 East 381. 
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tractor, that the defendant was not responsible for an 
architect's certificate not being given, unless collosion of 
the defendant was shown ; Milner v. Field {g)^ in which it 
was held that want of a certificate is a good defence imder 
the general issaoj and the plaintiff was not at liberty under 
the issue so raised, to show that it was withheld by collusion 
with the defendant ; Batterhury ▼. Vyse (h) was an action 
by a contractor for the price of work, and the plaintiff 
averred that a certificate was withheld by the fraudulent 
procurement and collusion of the defenda nt, and on 
demurrer the declaration was held good ; and Stadhard y. 
Lee (t) was a case in which the declaration was for work ; 
plea, defendant took the work out of plaintiff's hands, 
because, by contract, he might do it if plaintiff did not 
proceed as fast as the defendant thought he should, and 
that the money the defendant had paid away in expediting 
the work was a satisfaction of the plaintiff 's claim in his 
declaration; replication, that the work did proceed as 
rapidly and satisfactorily as the defendant could reason- 
ably require, and that the defendant unreasonably, im- 
properly and capriciously required the work to proceed as 
in the plea mentioned ; it was held, on demurrer, that the 
replication which stopped short of alleging mala fides in 
the defendant, was no answer to the plea. 

I must confess, I do not see the applicability of these 
cases to the question raised by the demurrer in the present 
case. 

The defence set up by these pleas might have been 
framed more artistically, and might have stated the grounds 
of defence more precisely than they do; and although, in 
the days of special demurrer, exception might have been, 
on this ground, taken to them, as not being secundum artem, 
I think, on authority, for the reasons I have given, they 
d'sclose a good defence in substance. 

From the notes of the learned editor on Cutter v. PoweU, 
I take it to«be an invariably true proposition, that wherever 

Ig) 5 Ex. 829. (h) 2 H. & C. 42. (f) 3 B. & S. 364. 
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has prevented the defendant 
or contract, or has disE^led 
him &om such performance, such prevention and disable' 
ment may be pleaded in bar of the action. The principle 
of the decision in a late ease, Inekbald v. The WeBtem Neil- 
gkerry Coffee and Tea Company {j), Bupports this proposition ; 
imd in the last English edition of Addison on Contracts, at 
page 243, we find this passage : — " It is a principle of law, 
that he who prevents a thing being done, shall not avail 
himself of the non-performance which he has himself 
occasioned. * * Whenever the plaintiff himself has 
occasioned the breach of a contract, that is an answer to 
the complaint founded on that breach, not on the ground 
of an f^eement, bnt becanse the act complained of was the 
act of tiie plaintiff himself, and not as charged, the act of 
the defendant." 

The defendant, in this case, may be regardecl as setting 
up, in his pleas, the prevention of the performance of the 
covenant declared on by the plaintiffs, and for a breach of 
which they bring their action, by the wrongful act of the 
plaintiS in not performing a condition precedent. 

Upon the whole, I think judgment must be for the 
defendant on the demurrer; but the plaintiff will be at 
liberty to file a rephcation to the pleas. 

Judgment for ike defendant on the demurrer. 

\j) 17 C. B. N. 8. 733. 
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Poriign judgw^ent^^onjlict of laws — StatuU of Limitations, Ontario^ 
StatuU of Limiiaiums, Manitoba — InUresi om fonigm judguunt— 
Amendment. 

In an action commenced in Manitoba in 1878. on a jodgment recovered in 
Ontario on 7th October, 1864. tbe defendant set up that the debt on the 
judgment had been extinguished by R. S O. cap. xo8, sees. 23 and 15. 
which declare that no action shall be brooght to r eco v er any som of 
money secured by any mortgage, judgment or lien, or otherwise charged 
upon or payable out of any land. etc. but within ten years, etc. and 
that after the determination of the period limited to any person to 
bring his action, the right and title of such person to the land shall be 
extinguished. 

Held, that this enactment deprived theplaintiflbof their remedy in Ontario 
against the debtor's lands only, and that his personal obligation upon tbe 
judgment existed for twenty years from the date of the judgment under 
K. S. O. cap. 6x, sec i. which enacts that an action on a covenant, bond, 
or other specialty shall be commenced within twenty years. 

Heldt also, that though interest on a foreign judgment could not be 
recovered as incident thereto, a jury might allow interest as daouiges, 
but not more than six years arrears. 

After argument of a rule nisi to set aside the verdict for the plaintiff, upon 
which the foregoing were tbe only questions argued, tne defenoant 
applied ex parte for leave to plead that the remedy on the judgment in 
Manitoba was barred by the Statute of Limitations, ai Jac. x. cap. 16, 
inasmuch as the judgment could only be regarded in Manitoba as a simple 
contract debt, and by the 39 Vict. cap. 2, sec. 8 (Man.), he was at libortj 
to pl^ul any defence that might have been pleaded to the original action. 
The Court refused to allow the amendment, though of opinion that tbe 
proposed plea would have been a complete bar to the action. 

Acnon on a jadgment recovered against the defendant 
on the 7th October, 1864, in the Connty Court of the Gonniy 
of Perth, in the Province of Upper Oftnada, now the Pro- 
vince of Ontario. The action abated by the death of the 
defendant, but was revived by saggestion against Frederick 
McEenzie his ezecator. 

Dbclaratiom : — Debt on the judgment. 

Pleas: — Never indebted, Nvl tiel record, and PUm 
administraoit. 

Beplicatiom : — ^Issue on the first and second pleas, and tf 
to the third plea, assets qwmdo acdderint. 

The case was tried before the Chief Justice, without a 
jury, at the March Assizes, 1879, and a verdict was entered, 
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by consent, for the plaintiffs, for the debt on the judgment, 
$845.22, and $124.20 for interest for six years prior to the 
commencement of the action, making the verdict $469.42. 

Leave was reserved to the defendant to move to set aside 
the verdict and enter a nonsuit, on the ground that the debt 
on the judgment was extinguished by the Statute of Limita- 
tions of Ontario. Leave was also reserved to the plaintiffs 
to raise, on the argument of the rule, the question whether 
or not they were entitled to interest on the judgment debt 
from the date of the judgment, 7th October, 1864, instead 
of for the six years next preceding the commencement of 
this action ; and if the Court were so of opinion to move to 
increase the verdict by the additional interest. 

In this term, McKenzie obtained a Bule Nisi accordingly, 
and asked for leave to amend his pleas, by adding a plea 
setting up the Statute of Limitations of Ontario. 

Bain showed cause, and McKenzie supported the rule. 

The first section of chapter 61 of the Revised Statutes of 
Ontario, entituled, An Act respecting the limitation of certain 
actions, and section 28 of chapter 108, of the Revised 
Statutes, of Ontario, entituled, An Act respecting the limita- 
iion of suits relating to real property and the time of prescript 
Hon in certain cases, are the enactments upon which the 
questions in issue arose. 

K S. 0* chapter 61, section 1, is as follows : — '* The actions 
hereinafter mentioned shall be commenced and sued within 
the times respectively hereinafter mentioned, and not after, 
that is to say : — 

(a) Actions of debt for rent, upon an indenture of demise, 

{b) Actions of covenant or debt, upon a bond, or other 
specialty. 

(c) Actions of debt or scire facias, upon a recognizance, 

within twenty years after the cause of such actions arose." 

19 M. B. 
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B. S. 0. chapter 108, section 28, is in these words i— 
'^ No action or suit or other proceeding shall be bronght to 
recover any sum of money secured by any mortgage, judg- 
ment, or lien, or otherwise charged upon, or payable out of 
any land or rent, at law or in equity, or any legacy, but 
within ten years next after a present right to reeei?e the 
same accrued to some person capable of giving a discbarge 
for, or release of the same, unless in the meantime, some 
part of the principal money, or some interest thereon, has 
been paid, or some acknowledgment of the right thereto has 
been given in writing signed by the person by whom the 
same is payable, or his agent, to the person entitled thereto, 
or his agent; and in such case no aetioni or suit or pro* 
ceeding shall be brought, but within ten years after such 
payment or acknowledgment, or the last of such payments 
or acknowledgments, if more than one was made or given." 

Section 15 of the same Act is as follows : — *' At the deter- 
mination of the period limited by this Act to any person 
for making an entry, or distress, or bringing any action or 
suit, the right and title of such person to the land or rent, 
for the recovery whereof, such entry, distress, action or 
suit, respectively might have been made or brought within 
such period shall be extinguished." 

Wood, C.J. — ^The title of the two Acts is to be observed. 
One is an Act respecting the limitations of certain actions; 
the other is An Act respecting the limitation of miU 
respecting Real Property and the time of prescription in 
certain cases — ^two different and distinct subjects altogether. 
In the former, the remedy only is barred, but there is no 
extinguishment of the debt or cause of action ; in the latter, 
there is not only a bar of remedy, but there is also an extin- 
guishment of the right. So that, though a personal action 
cannot be brought to recover a debt on contract after the 
expiration of the limited period, there is nothing to prevent 
obtaining payment of it after that period in any other 
manner ; as, through the medium of any lien that the debt 
may form, laying hold on the property of the debtor (a) ; 

{a] Higgins v. Scoti, 2 B. & Ad. 413. 
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may be a bar to the suit and an 
right in respect of real property, 

f the remedy for twenty years in an 

K)n of the debtor (b). 

the sections of the Ontario Statutes 
d are in Babstaoce, if not in the very 
e Imperial Acts 8 & 4 Wm. IV. cap. 
Vm. IV. cap. 27, sec. 40, except that 
. 108, sec. 28, the period of lizaitfttion 
twenty. These Imperial Acta were 
ision, and within two or three weeks 
er, of course, preceding the former, 
to assume that the Parliament, in 
. cap. 42, did not intend to repeal or 
istent with the provisions of 8 & 4 
rom the general words, " action or 
pter 27, and by not carefully observ* 
f, and the words used in chapter 42, 
i some confusion of ideas and conflict . 
Fudges seem to have prevailed. But 
'. Lord Cottenham, in Hunter v. 
all the Courts in England, both of 
ar as I have been able to ascertain, 
their decisions on these statntes in 
raised for decision on the present 

9 Imperial Statutes are a decisive 
1 in the case before me. 

V, 331 ; Blvy v. Noneood, 5 DeG. & Sm. 240 ; 
& G. 640; Coxy. Dolman. 3 DeG. M. & G. 



H.L.C.360; 7jnr.N. S.1169; Sintlair v. 
aiott V. Broadbtnt. 33 Beav. 296: Shaa v. 
|ia; Bowyer V. Woodman, L. R. 3 Eq. 313; 
,3 Beav. 66, in Equity; and in U'a.Humfrty 
iKvoir V. Owtn, 5 Ex. 166 ; Manning v. Pkelpi, 
T, 3 Bing. N, C. 544i'SiHii v. Thomas, la 
it, 9 M. 4 W, 113; Pagtl V. Folty, 3 Bing. 
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The subject matter with which the first section of chapter 
61 of the Ontario Statutes deals, is altogether different 
from that with which the twenty-third and twenty-fourth 
sections of chapter 108 of the same statutes treat. The 
former deals with the subject of personal liability; the 
latter with charges upon lands. 

The natural and plain common sense meaning of the 
two enactments, when no forced construction is invoked, 
needs only to be stated to receive the assent of every 
intelligence. 

Section 1 means just what its language necessarily 
imports — actions of debt for rent upon an indenture of 
demise, actions of covenant or debt upon a bond or other 
specialty, and actions of debt or scire facias, upon a recog- 
nizance, shall be commenced and sued within twenty years 
after the cause of action arose, and not after. There is no 
mistaking the meaning of this language. In all the cases 
mentioned, an action may be commenced at any time 
within twenty years after the cause of action arose ; if 
commenced afterwards, the statute may be pleaded, not in 
extinguishment of the debt, but in bar of .the action. The 
provisions of this section are perfectly consistent with the 
enactment contained in sections 15 and 23 of chapter 108. 
Section 28 limits the time within which an action shall he 



brought upon a mortgage, judgment or lien, etc.; and 
section 15 enacts that, '* At the determination of the period 
limited by this Act to any person for making an entry or 
distress, or bringing any action or suit, the right and title 
of such person to the land or rent, for the recovery whereof 
such entry, distress, action or suit, respectively might 
have been made or brought within such period shall be 
extinguished.'' 

If we limit section 1 of chapter 61 to the person and to 
personal actions, and section 23 of chapter 108 to lands 
and to actions, suits and proceedings aimed at lands, all 
difficulty in reconciling and construing the two enactments 
at once disappears. The result is, that money secured, as 
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on mentioned, ceases to be a charge on 
)iration of ten years after the right to 
thereby secured arose, and cannot there- 
against the lands ; bnt on the personal 
snch mortgage or instmment, an action 
jr the recovery of the aame money at any 
ty years after the canse of action arose, 
onder like instruments mnst be enforced 
igainst the lands, but against the person, 
lant, may be recovered, although twenty 
if the action be commenced within the 

ction, in the ease of principal, ten years, 
lection, in the case of interest, six years, 
ight against the lauds ; twenty years bars 
Bt the person. 

J question, that, in the Courts in Ontario, 
lent in qnestion was recovered, a debt 
id of judgment in a court of record, ie a 
nd is embtaoed within the category of 
jbt upon a bond or other specialty." 
Province of Ontario, a judgment as snch, 
docketing, or with or without a certificate 
1 tmder the siatnte in that behalf at one 
Ontario, but long since repealed, forma a 
Is, has, in my view, nothing whatever to 
rnction of the first section of chapter 61 
atntes of Ontario. In the construction of 
,pter 108 of the same statutes, if " judg- 
Dund, does not affect lands, the operative 
3 has no effect upon judgments at all ; and 
sonstroing that section, the word "judg- 
opped as not having the slightest meaning 
Ihat it has not, in any event, any con- 
er the construction of the first section of 
e same statutes, in limiting the remedy 

npra. and cases cited. 
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against the person of a jadgment debtor, has been directly 
decided by the Court of Appeal in Ontario (/). I ooncor 
in that decision, and feel bound by it. 

The limitation to a personal action, if brought in Ontario, 
on a judgment of a Court of Becord there, would therefore 
be twenty years from the accruing of the cause of action, 
that is, the day of the entry of judgment, and not ten 
years, as contended for by counsel for the defendant. 

I need not therefore consider the propriety of permitting 
the defendant to add a plea of the Statute of Limitations 
of ten years, tinder the 28rd section of chapter 108 of the 
Bevised Statutes of Ontario, under which the point was tedeeA 
on the trial, on which the leave was reserved and the rule 
moved and granted. My present impression is that, though 
it might avail the defendant, which I have already shown 
it would not, I could not do so without granting a new trial, 
as it is quite uncertain what the plaintiffs might be advised 
to reply to such a plea, and what issues might be raised 
thereon. Yet if it could avail the defendant at all, I think 
I ought to grant a new trial, but as it cannot avail him, a 
new trial must be refused. 

Since the argument, counsel for the defendant has sug- 
gested a defence to the action which was not mentioned on 
the trial, nor referred to in the rule, or in moving it» or in 
the argument on the rule. It is that the defendant may be 
permitted to add a plea under the Statute of 21 Jac4 1, eap. 
16, sec. 8, which of course is in force in this Province. 

On looking at the authorities, I find that a foreign judg- 
ment is only primd facie evidence of a • simple contract 
debt ig) ; and in an action brought on a foreign judgment, as 
it must be, in debt or assumpsit in England and in this 
Province, that a plea of nul tiel record is an insensible plea, 
applicable only to records of Courts in England or in this 

(/) Boice V. O'Loatu, 3 App. R. 167. See also Allan v. MiXavisk* t 
App. R. 278. Bat see Sutton v. Sutton, L. R. 22 Chy. Div. 5x1. and F^am- 
side V. Flint, Ibid. 579.— E. D. A. 

te-) But see Story Confl. Laws, 8th Ed. sec. 606.— E. D. A. 
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ProTTince ; and that in such actions on foreign judgments, 
all proper pleas in debt or assumpsit may be pleaded (in- 
cluding the Statute of Limitations) wherein by the laws of 
England a foreign judgment is examinable, as for the pur* 
pose of showing want of jurisdiction, or that the defendltnt 
was not summoned, or that the judgment was fraudulently 
obtained, and not for the purpose of gging into the merits 
or the ground of recovery, as for the purpose of showing 
that the contract sued on was not made, or ^as procured 
by fraud, or that the judgment was erroneous ; and that 
under our own local Act on this subject there may be 
pleaded any plea on the merits, or any plea setting up any 
defence which might have been pleaded in the original 
action in which such judgment was recovered. In England, 
the fordgn judgment is only prima facie evidence of the 
debt or demand in a limited sense ; in this Province, under 
39 Vict. cap. 2, sec. 8, such priina facie prescimption of 
indebtedness may be met and displaced, not only by a plea 
of the Statute of Limitations to the simple contract debt, 
of which the judgment is at most only prima facie evidence, 
but also '' by any plea on the merits, or to set up any 
defence which might have been pleaded to the original action 
on the claim for which such judgment was recovered (h)." 

It is perfectly clear that the defendant might have pleaded 
a plea of limitation of six years under the Statute pf James, 
and that such plea, simply put on record, would have b^en 
a complete bar to the cause of action set out in the declara* 
tion — ^not as extinguishing the debt or cause of action, but 
as barring the remedy. 

After the trial, after obtaining the Biole Nisi, and after 
argument, and while the case is standing for judgment, the 
Judge is, for the first time, informed by counsel for the 
defendant, ex parte, that he desires to add a new plea, rais- 
ing a ground of defence never before mentioned* 

{h) DupUix V. De Rovtn. 2 Vern. 540; Walker v. Witter, Doug, i; 
Philpoti V. Adams, 7 H. & N. 888 ; Bank of Australasia v. Nias. 16 Q. B. 
717: Hall v.Odbir, tt East 1x8, 224; Atkinson v. Lord Bray brooks, 4 
Camp. 380 : Russell v. Smyth, 9 M. & W. 810 ; Smith v. Nicolls, 5 Bing. 
K. C. ao8. 221 ; Robinson v. Bland, 2 Burr. 1077. 
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Seotion 222 of the Common Law Procedure Act of 1852 » 
is, I admit, very wide, and the last clause of the section, 
" All such amendments as may be necessary for the purpose 
of determining in the existing suit the real question in con- 
troversy between the parties shall be made/' is imperative 
on the Court and Judge at any stage of the proceedings 
before final judgmejit. Section 96 of the C. L. P. Act of 
1854 is precisely the same as seotion 222 of the G. L. P. 
Act of 1852, except that it is limited to proceedings under 
the Act of 1854, and has added to it the words, ** if duly- 
applied for." 

Such a controversy as that raised by the proposed amend* 
ments was not raised by the pleadings, nor was it raised or 
suggested at the trial, nor on motion for the rule, in the rule, 
nor on the argument of the rule. 

After looking carefully over the cases decided under the 
two sections of the G. L. P. Acts which I have cited, and 
which go far beyond any statutes of jeofails and amend- 
ments theretofore existing, I am unable to find any au- 
thority which, now, at this stage of the case, and under its 
circumstances would justify me in permitting the defendant 
to plead a plea of the Statute of Limitations under the 
Statute of James, to a siiAple contract debt. 

Besides, the plaintiff has had no opportunity of being 
heard on this point, and it does not appear that the debt in 
this case is contrary to natural justice ; on the contrary it 
appears now to be a subsisting debt due from the defendant 
to the plaintiffs. Natural justice, by the lapse of time, 
neither bars the remedy nor extinguishes the right ; a eivil 
statute founded, not upon a consideration of abstraet juBtice 
as between debtor and creditor, but upon public policy, has, 
by lapse of time, rendered it competent to the debtor to 
interpose a bar to the remedy of recovery by law, leaving it 
optional to the debtor to set up this statutory bar or not, as 
the law does in the case of infancy or coverture. If this 
bar is not set up, the law can take no notice of lapse of 
time, infancy or coverture ; it presumes an existence of a 
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subsisting valid debt, of majority and discoverture. I do 
not therefore feel pressed by any equities arising from the 
position of the defendant, as disclosed in the case before 
me* If the defendant were now permitted to put the pro- 
posed plea on the record, in all probability, without any 
evidence, except that admitted in the declaration, it would 
be a complete bar to the action and conclusive against the 
remedy of recovery of the plaintiffs in this Court. For 
the reasons mentioned, I do not think the Court would be 
warranted in now permitting such a plea to be put on the 
record. 

There is yet the question raised on the trial and to be 
determined on this rule as to whether or not the plaintiffs 
are entitled to more than six years' interest on the judgment. 
By consent, six years' interest was allowed. Counsel for 
the plaintiff contended that he was entitled to interest from 
the day of the entry of the judgment, 7th of October, 1864* 

As to the interest allowed, as it was done by consent of 
counsel, I need say nothing. To that extent I have no 
power to interfere. There is, however, high authority for 
saying that the plaintiff on a foreign judgment can recover 
no interest at all« as the judgment is only evidence of a 
simple contract debt, and contains no stipulation for the 
payment of interest. In the 1st edition of Leake on Con- 
tracts, p. 584, the author says, '' By the common law, if 
the contract is silent respecting interest, it is presumed, in 
general, that it is not intended to be paid, and cannot be 
claimed either as debt or damages. Thus, interest is, in 
general, not recoverable upon a claim for money lent, or for 
the price of goods sold. So upon the principal sum pay- 
able under a policy of insurance, interest was not recover- 
able before the Statute 8 & 4 Wm. IV. cap. 42, sec. 29. 
Interest is not recoverable upon a debt founded only on a 
contract implied in law, as for money paid for the defendant 
upon his hnplied request ; or upon the debt created by a 
foreign judgment, unless the judgment itself carries interest. 
And the same rule prevails in equity.'* The debt created 
by a foreign judgment arises on a contract implied in law, 
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on the same principle that the law raises an implied promise 
for money paid for the defendant npon his implied request. 
The law raises an implied contract to pay a sum of money 
adjudged to be due from one man to another by the 
sentence of a foreign or colonial court (t). But in such a 
case the law does not imply a contract to pay interest. 
Hence at common law interest, as such, cannot be reoov^ed 
on a foreign judgment. The law respecting the recovery of 
interest and interest in the shape of damages at common 
law and under the Statute 8 & 4 Wm. IV. cap. 42, sec. 28, 
is concisely summarized in Addison on Contracts, pp. 
859, 860. 

In Atkinson v. Lord Braybrooke (j), Lord Ellenborough 
said, " This judgment constitutes only a simple contract debt. 
I am of opinion no interest can be allowed. Interest is not 
recoverable upon a debt created by a foreign judgment." 
To the same effect was said to be the decision in Hunter v. 
Bowes, cited in Hilhouse v. Davis {k). I have not been able 
to find a report of Hunter v. Bowes. 

In McClure v. Dunkin ({)» the action was on an Irish 
judgment which was recovered on a bond to the full amount 
of the penalty. The bond, as also the judgment upon it, 
were set out in the declaration. The plaintiff obtained a 
verdict for the principal and interest. Upon a rule to show 
cause why the verdict should not be reduced by the interest 
allowed on the judgment. Lord Eenyon said, '* If this had 
been an action on the bond, the objection would have been 
good ; but after the judgment recovered, transit in rem jtuUca- 
tarn, the nature of the demand is altered ; and this beiaf an 
action on the judgment, it is competent for the jury to 
allow interest to the amount of what was due. In this 
respect I see no difference between a foreign judgment and 
a judgment in a court of record here." 

(i) Per Parke, B., in Williams v. yonts, 13 M. & W. 635. But see the 
opinion of Sir VVm. Anson, in his work' on Contracts, and Ed. p. 7: and 
BiddUsoH V. WhiUl, I Wm. Bl. 50O.— £. D. A. 

U) 4 Camp. 380. 

{k) z M. & 8. I69, 170. 

(/) I East 436. 
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In Amott V. Redfem (m), Best, C. J., said, " However a debt 
is contraotedy if it has been wrongfully withheld by a defen- 
dant, after the plaintiff has endeavonred to obtain payment 
of it, the jury may give interest in the shape of damages for 
the unjast detention of the money. Upon the principle 
that the debt has been detained, juries are allowed to give 
interest in actions on judgments. It is immaterial in such 
actions whether the original debt bears interest or not." 

In Craven v. TickeU (n), Lord Chancellor Thurlow said, 
" Money paid to the workmen who were to be paid by the 
defendant is money advanced for him ; and it is the con« 
stant practice at Guildhall (I do not speak from my own 
experience, but from conversations I have had with the 
Judges on the subject) either by contract, or in damages, to 
give interest on every debt detained." 

In Blackmore v. Flemyng (o), Lawrence, J., said, '* If the 
defendant would not consent to a reference to the Master to 
ascertain the amount of interest on a judgment, the Court 
would order a writ of inquiry." 

The same rule prevails in Equity (p). 

From all these cases the correct rule would seem to be 
that, though interest may not be recoverable ex contractu, 
a jury or a court may allow it in the shape of damages ex 
debito justitiay in all cases where there has been a wrongful 
detention of a debt arising under a contract express or im- 
plied. 

While therefore, in a personal action in Ontarioon the judg- 
ment, the same being a specialty debt there, interest may 
be recovered for twenty years, the same judgment creates 
only a simple contract debt here, and interest can only be 
recovered for six years. If proceedings were taken on the 

(iff) 3 Bing, 353. 

(») z Ves. 60, at p. 63. 

(0) 7 T. R. 446. 

iP) Bill V. Frut z Swans. 90: Rhodes v. Rhodes, Johns. 653. 
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judgment in Ontario againet lands (if such a proceeding 
were possible) only six years interest could be made a charge 
on lands (q). 

The policy of the Legislature there seems to have been t6 
prevent the accumulation of charges against lands, and to 
leave the remedies against the person on specialties just as 
persons may make them, for the period of twenty years. 

On the whole I think the verdict must stand as it is. 

Eide discharged. 

{q) R. S. O. cap. to8. sec. 17. 
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In the mattbb of a LICENSE granted to O'CONNOR 

& WAKDi 

Liquor license — Publication for two weeks — Tiniit computation of—Protett 
against license — jPurisdiction of Court to annul liesmse. 

The 41 Vict. cap. 14 (Man.), enacted that no license to sell intoadcatiog 
liquor should be granted except as provided by the Act ; that upon an 
application being made for a license, the License Commissioners should, 
betore granting it, publish for two weeks in three weekly newspapen 
published in the Province, one being published in the French language, 
the name of the aoplicant and the place where ha intended to sell intoxi- 
eating lic}uor ; ana that a protest in writing against the granting of any 
license, signed by five or more out of the twenty voters and hooseholders 
nearest to the place proposed to be licensed, should prevent the issue of 
any license. The License Commissioners published the application of 
O'C. & W. in one weekly French newspaper on 30th October and 6U1 
November, and in the weekly edition of one English newspaper on ist 
and 8th November. They ordered the issue of a license to O'C. ft W. 
on loth November, and on ixth November a protest signed by five of 
the twenty voters and householders nearest to the place proposed to be 
licensed was lodged with the Commissioners. 

Heldt that the Commissioners had no power to issue the license until after 
the lapse of two weeks from the first publication of the application ; that 
the protest was lodged in time and deprived the Commissioners abso- 
lutely of an^ power to grant a license, and that the license granted vras 
therefore void. 

Held, also, that this Court had inherent jurisdiction to annul the license, 
as well as power under section 32 of the Act, which gave jnrisdictioo to 
any Judge acting as a stipendiary magistrate in sdl prosecutions for 
offences against the Act. 

SuMuoNs to rescind a license to sell intoxicating liquors in 
the Parish of St. James, granted to Messrs. O'Connor i 
Ward. The application was made by Robert Tait, one of 
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the twenty voters and householders nearest to the house in 
which the licensees proposed to sell intoxicating liquors, 
onder the following circumstances : — 

The application for the license was left with the Com- 
missioners about 22nd October, 1879, but there was no 
record in the Commissioners' office of the actual date of its 
filing. It purported to contain the signatures of sixteen 
out of the twenty nearest voters and householders to the 
tavern in question, recommending the issue of the license. 
Upon it was endorsed by the Commissioners, " Granted, 
10th Nov., 1879," and underneath this the words "12 
o'clock noon." The report of the Inspector was lodged 
with the Commissioners, and by them produced on this 
application, but it was not dated nor was there any record 
or other evidence of the date of its receipt. 

The application was published on Thursday, 80th October, 
and Thursday, 6th November, 1879, in the MetUy a French 
weekly newspaper. It was published in the Free Press, an 
English newspaper, in its weekly edition, on Saturday, 1st 
November, and Saturday, 8th November, 1879. 

On 10th November, five of the twenty voters and house- 
holders nearest the tavern in question signed a protest 
against the granting of the license. This was lodged with 
the Commissioners on 11th November, and when produced 
on this application bore the endorsement, " Beceived Nov. 
11th, 2.80 p.m. A.D. 1879," signed, " S. M. L. C. P. of M." 

The Commissioners ordered the issue of the license on 
10th November. 

The evidence taken viva voce on this summons showed 
that after the application for the license was made, Bobert 
Tait, the present applicant, and one Pinkham spoke to the 
chairman of the Commissioners about it. They questioned 
whether the recommendation contained the requisite signa- 
tures, expressed themselves as strongly opposed to the issue 
of the license, and declared that a protest would be filed 
against it, which was done on the date above mentioned. 
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The Gommissioners ordered the issue of the license on the 
day before the day on which the protest was lodged. The 
chairman, on cross-examination, admitted that he was told 
on or about Saturday, the 8th November, that a protest 
would be lodged, and that he then said it would be in good 
time if lodged in the early part of the following week. On 
the Monday following, 10th November, the chairman, after 
the issue of the license had been ordered, met Mr. Tait, 
and in conversation with him told him that the issue of.the 
license had been ordered, whereupon Mr. Tait then said that 
the protest had been prepared and was all ready to hand to 
the Gommissioners. The chairman then told him it was 
too late. 

It also appeared in evidence that a tavern was not 
required in the neighbourhood of the place in question, and 
that its influence would be demoralizing, though a house 
for travellers, without a liquor bar for sale of liquor by the 
glass, would be useful. 

It was sworn that, though the recommendation contaiued 
the names of sixteen voters and householders, they were 
not taken from the twenty nearest voters and house- 
holders to the tavern in question. The protest was 
signed by the Honourable James McKay, Bobert Tait 
the present applicant, Peter Bruce, James Bruce, and 
W. D. Lane, all sworn to be men of substance and 
qualified to sign the protest. 

The clauses of the Act respecting Intoxicating Liquors, 
41 Vict. cap. 14 (Man.), which affect the case are as 
follows : — 

'' 2. No license hereinafter mentioned shall be granted 
in this Province, otherwise than provided by this Act. 

'' 6. There shall annually be appointed by the Lieutenant- 
Governor in Council three commissioners, who shall be 
called license commissioners, one of whom shall be caUed 
chairman ; and it shall be the duty of such commissioners 
to receive the application of any person applying for a 
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;h license Trhen the applicant has 
^sioiiB of this Act in that behalf; 
and socli commissionerB shall be entitled to be paid, the 
chairman one half, and the two other commisBioners one 
quarter each of the following fees : On eyer; Eqiplication 
for a license to sell intoxicating liqnors, seven dollars and 
fifty cents ; on ever; application for a billiard table license, 
whether for one billiard table or several, six dollars ; and 
for ever; application for any other license mentioned in 
this Act, three dollars ; and every applicant for a hotel, 
tavern, or grocer's license, in addition to the fees above 
provided to be paid by him, shall pay to the license com- 
missioners snch other fees as may be sufficient to pay the 
cost of advertising snch application for two weeks in three 
weeUy newspapers published in this Province, one of which 
is published in the French language. 

" 11. No person, outside of the City of Winnipeg, shall 
be granted a license to sell intoxicating lienors as a hotel, 
tavern keeper, or as a grocer, or by wholesale, who has not 
first obtained the permission, certificate, and recommenda- 
tion, in writing (Form A), and dnly attested before a Justice 
of the Peace, of at least sixteen ont of the twenty nearest 
voters and householders to the tavern or store wherein 
the applicant intends to sell intoxicating liqnors; and 
snch tavern or store shall be specified in the application. 

" 12. Any four or less out of such twenty nearest voters 
and householders, and any person or persons in the locality, 
may protest, in writing, against the granting of a license 
to such applicant; and it shall be the duty of the license 
commissioners to consider every objection in such protest 
before granting the license against which snch protest is 
made, and to refuse such license when it appears that the 
applicant has not complied with all and every provision of 
this Act ; and a protest signed by any five or more out of 
snch twenty nearest voters and householders shall prevent 
the issuing of any license. 

" 18. The license conmiisBioners shall, as soon as possible, 
in each year, and before granting any license (which 
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license shall be in Form E) to sell intoxicating liqaors, 
publish for two weeks in three weekly newspapers pablished 
in the Province, one of which published in the French 
language, the name of each applicant for a license to sell 
intoxicating liquors, and the town, village, or place where 
such applicant intends to sell intoxicating liquors, as 
specified in his application. 

" 20. Any person who obtains a licence to sell intoxica- 
ting liquors by means of fraud or misrepresentation of any 
kind, or by means of false or incorrect statements in 
his application, or in the certificate, recommendation, or 
affidavits accompanying the same, or by putting or inscrib- 
ing, or causing to be put or inscribed, on such certificate 
or recommendation the name of any person without such 
person's knowledge or consent, shall be guilty oi an offence 
against this Act, and upon conviction shaU be fined not 
more than than two hundred dollars, nor less than fifty 
dollars; and in default of immediate payment of such 
fine, with costs of prosecution, shall be imprisoned in the 
common jail for a term of not more than three months, 
nor less than one month, unless such fine and costs be 
sooner paid ; and shall be deemed to be deprived of his 
license, and to have forfeited the fees paid therefor. 

^'82. All prosecutions for offences against this Act 
may be brought before any Justice of the Peace, or any 
Judge acting as a stipendiary magistrate in this Province, 
and shall be in all cases heard and decided in a summary 
manner ; and any person who obtains the assent of the 
Attorney-General, or of any other member of the Govern- 
ment of this Province so to do, may institute and carry on 
any prosecution or prosecutions for any offence against 
this Act in the name of the Queen ; and any person may 
institute and carry on any prosecution or prosecutions for 
any offence against this Act, in his own name and at his 
own expense ; and no particular form of proceeding shall 
be required, but in all such prosecutions an ordinary 
sworn information or affidavit of any person stating the 
facts of the case, and a warrant or summons issued by any 
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Justice of the Peace, or any Judge acting as a stipendiary 
magistrate in the Province, shall be sufficient to bring the 
case to trial before such Justice or Judge ; and no objec- 
tion shall be allowed to be well taken to any such informa- 
tion, affidavit, warrant or summons, for any alleged defect 
therein, so long as the true meaning and intent of the law 
is carried out ; and in all cases of conviction such Judge or 
Justice of the Peace shall adjudge the costs against the 
parties convicted : Provided, that any infraction of this Act 
within the dty of Winnipeg may be prosecuted by the cor- 
poration authorities as though the infraction was an infrac- 
tion of a city by-law, and all fines so resulting shall accrue 
to the city ; and the mayor and aldermen of said city, for 
the time being, shall be ex officio Justices of the Peace for 
the purposes of this Act as far as it relates to ofiEences against 
this Act within the said city*" 

On 10th December, 1879, Wood, for Bobert Tait the 
applicant, moved the summons absolute. He contended 
that two weeks should have elapsed between the first day of 
the publication of the application and the issue of the 
license. That time not having elapsed the Commissioners 
had BO power to issue the license. 

McKenzie, for the License Commissioners, and Messrs. 
O'Connor & Ward the licensees, showed cause, and took 
the preliminary objection that the Court had no jurisdic- 
tion, and cited Regina v. Bumside (a). The License Com- 
missioners having granted the license, were fancti offi/Ao, 
and their act was the discretionary act of the Crown 
through the Commissioners, and could not be reviewed. He 
cited Regina v. Stafford (t). 

Wood, G.J. — I do not think, under the evidence, I am 
in a position to say that it was clearly made to appear be- 
fore the Commissioners that sixteen out of the twenty 
nearest voters and householders to the tavern in question 
had not recommended the granting of the license. I think, 
at all events, as to the Commissioners, this objection is not 

(a) 8 U. C. R. 263. (b) 22 C. P. 177. 

20 M. B. 
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made out with such clearness as that I can hold them 
responsible. I am not quite so clear as to Messrs. O'Connor 
& Ward. On the whole, I disallow this ground of the 
application. 

The remaining ground is the granting of the license be- 
fore two weeks after publication of the application had 
expired, and the fact of there having been filed with the 
Commissioners at least four dayd (including the day of 
filing) before the expiration of the two weeks' publication, 
a protest signed by five voters and householders under 
section 12 of the statute, which that section declares shnll 
prevent the issuing of the license. 

It is very difficult to conceive how three intelligent gen- 
tlemen (and one a professional man), with the statute before 
them declaring in section 6, *' that every applicant for a 
license shall, in addition to all other fees, pay to the 
License Commissioners such other fees as may be sufficient 
to pay the cost of advertising such application for two 
weeks in three weekly newspapers published in this Pro- 
vince, one of which is published in the French language," 
and in section eighteen, dedarmg and reiterating that they 
shall " before granting any license to sell intoxicating liquors 
publish for two weeks in three weekly newspapers published 
in the Province, one of which published in the French 
language, the name of each applicant for license to sell 
intoxicating liquors, and the town, village, or place, where 
such applicant intends to sell intoxicating liquors as specified 
in the application," and further declaring in section twelve, 
that " a protest signed by any five or more out of such 
twenty nearest voters and householders shall prevent the 
issuing of any license," could have honestly granted the 
license in question. It is not for me to conjecture motives 
or intention ; but I must say from admitted facts, and 
falling back on common experience, I find it difficult to 
draw any other inference than that the Commissioners, 
with the statute and facts before them, must have known 
that they were not only doing an illegal act, but one highly 
morally wrong. Be this as it may, their act in granting 
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warranted by the statate, but expressly 
is no authority to grant the license, 
The ComiuifiBioners can act only under 
ed to them by the statute, and they 
thin its provisiouB. They granted this 
■s published for two weeks. While the 
ag to the statate, was pending before 
filed with them which took from them 
the license ; and yet in defiance of all 
tners assume the power of dispensing 
; of an Act of the Legislature, and to 
1 arbitrary will and discretion in place 

jcording to law, an act of injustice. Is 
Is this a case of a legal wrong without 
i was so argued by connsel for the Com- 
isrs. O'Connor and Ward, and he cited 
ort of his argument. I have looked at 
many others ; and I must say that I do 
ort his objections or his arguments. 

rised, were there no statutory authority 
I shonld hold that this Court, in matters 
iierent jurisdiction to review and correct 
mmiBsioners, where they act, not in the 
cretion delegated to them, but beyond 
d upon them by tbe'statute, or contrary 
lions. 

ssary to base jurisdiction in this matter 
ly the thirty-second section of the Act 
individual institute proceedings, but 
cting as a stipendiary magistrate, and 
e acting as the Court of Queen's Bench 
lay entertain and dispose of all quea- 
' the Act. I entertain no doubt as to 
natter. 

think that the license in question, as 
IS, may also be declared void under the 
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twentieth section of the Act. There was fraud and misre- 
presentation in the issue of the license, and although the 
licensees may be free from moral fraud or wilful misrepre- 
sentation, yet they were the instruments who set the Com- 
missioners in motion, and availed themselves of their illegal 
action, and must be assumed to have been privy to, and to 
have had knowledge of, the insu£Scient publication of the 
application, and the premature issue of the license. Quod 
aliquisfacit per aliumfadtper se. But in my discretion I 
do not visit them with costs. They certainly are not the 
direct and immediate offenders. 

The order will go declaring the license void and of no 
effect, and ordering the Commissioners to pay the costs of 
this application (c). 

Order accordingly* 



{c) See the next case.— >£. D. A. 
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In the matter of a LICENSE granted to O'CONNOE 

& CHADWICK. 

Liquor lUinse — Protest^^Powir of Commissiontrs — yurisdiction of Court. 

Hfld, (i) that the grantiag of a license by the License Commisuoners to sell 
intoxicating liquors is not an act of the Crown whicli cannot be reviewed 
by the Court ; (li) that, when a protest signed by five of the twenty 
voters and householders nearest the place proposed to be licensed is 
lodged with the Commissioners, they have no discretion as to proceed- 
ing, but are absolutely debarred from issuing a license ; (iii) that the 
Court of Queen's Bench has inherent in it plenary jurisdiction to annul 
a license, apart from the statutory jurisdiction of the Judges under the 
Act respecting Intoxicating Liquors. 

An application for a license was recommended by eighteen persons, pur- 
portmg to be eighteen of the twenty voters and householders nearest the 
place proposed to be licensed. W. signed the recommendation, but after 
reconsidering his act. refused to acknowledge, and in fact repudiated, his 
signature before a Justice. He, with six others, si^ed a protest against 
the issue of the license. Both the recommendation and protest were 
attested by a Justice. The Commissioners took some evidence as to W.'s 
signature, and as to the qualifications of the signers of the protest, and 
in their discretion held that W. had signed the recommenaation freely 
and voluntarily, and that the protest was not signed by five of the 
twenty nearest voters and householders. Another signature to the 
recommendation was shown to be invalid. The remaining sixteen 
signatures were not sixteen out of the twenty nearest voters, etc., as 
required by the Act. The Commissioners issued the license. 

Held, that they had no power to exercise any discretion as to the issue of 
the license, but were absolutely debarred therefrom by the protest, and 
therefore that the license was void. 

Remarks as to the duties of the License Commissioners. 

. Summons to set aside and annul a license to sell intoxicat- 
ing liquors in the Parish of St. James, granted to O'Connor 
& Chadwiek. On the 10th April, 1880, Biggs, for Robert 
Tait obtained a summons calling upon John Eraser, Louis 
Schmidt and Stewart McDonald, License Commissioners, 
and William J. O'Connor and Homer A. Chadwick, the 
licenBee8,to show cause why the license granted to O'Connor 
& Chadwick should not be set aside and declared null and 
void on the following grounds : — 

1. The applicants did not obtain the permission and 
recommendation of the requisite number of householders 
and voters, in manner and form as required by the statute, 
to authorize the granting of a tavern or hotel license. 
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2. Five of the twenty neareet honeeholders and voters 
protested against the granting (^ the said license before the 
same was issued. 

On the 19th April, Biggs moved absolute the summons. 

McKenzie showed cause, and took the preliminary objec- 
tions following :— 

1. The Court has no jurisdiction to entertain this applica- 
tion in any form (a). 

2. The Commissioners having exercised the power con- 
ferred upon them by statute by granting the license, are 
fundi officio^ and the exercise of the discretionary power 
conferred upon them by statute cannot be reviewed by this 
Court ; nor can they be made parties to this application. 

8. The granting of the license was an act of the Crown 
and cannot be reviewed by this Court. 

The preliminary objeotionB were reserved, and the Chief 
Justice proceeded to hear the evidence adduced. 

It appeared that the reconunendation required by the 
Act (h) bore the signatures of eighteen persons, purporting to 
be eighteen of the twenty voters and householders nearest to 
the place proposed to be licensed. Two of the signatures to 
the recommendation were those of Fran9ois Welch and one 
Eillmaster ; and it was conceded that if these names were 
struck off, the reconunendation would not be sufficient, for 
the persons whose signatures would then remain were not 
sixteen voters or householders of the twenty nearest the 
place in question. 

The validity of the signatures of Welch and Eillmaster 
was put in issue under the following circumstances : — ^The 
recommendation was attested by Mr. Lonsdale, a Justice 
of the Peace for the County of Selkirk, who certified that all 
the persons whose names were signed to the recommenda- 
tion were personally known to him and bad signed the same 

(a) Rigina v. Gamble, 8 U. C. R. 263. 

{b) For the clauses of the Act affecting the case, s^ ante. pp. 286 
fit seq. — E. D. A. 
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in hk presence, and that tbey compriBed at least sixteen of 
the twenty nearest voters or booseliolders to the proposed 
tavern. 

After Welch had signed the recommendation be recon- 
sidered his act, and having changed his mind, notified Mr. 
Lonsdale the Jnstice thereof, and refused to acknowledge 
bis signature in Mr. Lonsdale^s presence, and in fact re- 
pudiated it. 

Before the issue of the license a protest was duly lodged 
with the commissioners, duly signed by W. D. Lowe, Bobert 
Tait, James Bruce, George Game, William Bourke, Edwin 
Bourke and Francois Welch, the latter being the same per- 
son who had previously signed the recommendation. It was 
attested by a Justice of the Peace, who certified that all the 
persons whose names were signed to the protest were per- 
sonally known to him, and signed in his presence, and that 
they were comprised within the twenty voters and house- 
holders nearest to the proposed tavern. 

It further appeared that affidavits were filed with the 
Commissioners pending the issue of the license. An affi- 
davit of Chadwick, one of the applicants, was filed, to tbe 
effect that Welch was one of tbe nearest twenty voters &c., 
and that he signed tbe recommendation in the presence of 
the Jnstice freely and voluntarily. James Spence's affidavit 
denied that George Game, who had signed jibe protest, was 
at tbe time be signed it a householder and voter in tbe Parish 
of St. James. John Isbister's affidavit denied that William 
and Edwin Bourke,wbo had signed the protest,were amongst 
the nearest twenty householders and voters, &c., and alleged 
that George Game was not a householder and voter at tbe 
time be signed tbe protest. < These affidavits, together with 
tbe application and recommendation, and the report of tbe 
Inspector filed with tbe Commissioners, were put in. 

John Fraser, tbe chairman of the commission, sworn on 
this application, said that tbe Commissioners found on 
investigation that grave doubts were thrown upon the tmth 
of the attestation and certificate of tbe Justice to the protest, 
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and that in, the exercise of their discretion, they found as a 
fact that it was not signed by five of the nearest twenty 
voters and householders, &c., and therefore they treated it 
as of no effect under the statute. He said the Commissioners 
grounded their decision upon the proof of Welch's signatttre 
to both the recommendation and protest, and on the proof 
of Game and the Bourkes not being voters and house- 
holders, etc. 

Several other witnesses were called as to the status of 
those who had signed the recommendation and protest, bat 
their evidence was conflicting. 

Francois Welch proved the fa^ts respecting his signature 
to the recommendation and his repudiation of it. 

Wood, C.J. — On the whole evidence, as it is now before 
me, I think it quite free from doubt that Messrs. O'Connor 
& Chadwick did not present a petition and recommenda- 
tion of at least sixteen out of the twenty nearest voters 
and householders to the License Commissioners for a- tavern 
license for *' Biverside Hotel," in the Parish of St. James, 
as required by section 11 of 41 Vict. cap. 14. While I say 
this, I am not on the evidence before me prepared to say 
that, from the evidence before them, the Commissioners 
may not have reasonably come to quite a different con- 
clusion. Prima facie the petition itself contained eighteen 
names ; subjoined to the petition was a certificate of Mr. 
Lonsdale, a Justice of the Peace for the County of Selkirk, 
certifying that all the names of the persons subscribed to 
the petition were personally known to him and had signed 
the petition in his presence, and that they comprised at 
least sixteen out of the nearest twenty voters and house- 
holders to the hotel specified in the petition. Lidorsed on 
the recommendation is the petition of O'Connor & Chadwick, 
in which they assert that they have recommending them 
for a license at least sixteen out of the nearest twenty voters 
and householders to the said hotel. In all other respects the 
petition was conformable to the statute. The Commis- 
sioners, from the fact that a protest purporting to be signed 
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''it shall preTent the issuing of any license;'* bat 
still, it seems, in defiance of this express prohUHtioD, 
the Commissioners, having the protest and etatnte before 
them, did issne the license. 

The only justification for this act that can be offered is, 
that section 12 referred to, delegated to them the power to 
investigate whether or not the protest filed with them was 
signed by five at least out of the nearest twenty voters and 
householders to the proposed hotel, and that the exercise 
of their judgment upon the fact was in their dis^etion, 
notwithstanding that the Legislature in section 12 has 
said," and a protest signed by any five or more out of such 
twenty nearest voters and householders (Form F), and 
duly attested before a Justice of the Peace, shall prevent 
the issuing of any license," and notwithstanding the 
attestation and certificate of a Justice of the Peace as 
required by the Act being subjoined thereto, which I have 
already cited. 

There is in the whole Act no ground for such a procedure 
in reference to a protest of five or more. This is clearly 
demonstrable from the reading of the whole of section 13 
as amended. The Legislature says, and we must take its 
intention from its language, that a protest signed and 
attested as therein prescribed, shall prevent the issuing of 
any license; but the Commissioners say, "Quite tme— 
no discretion or power of investigation, in connection with 
such a protest, is either expressly or impliedly delegated to 
or invested in us, yet we thought ^e ought, under the 
circumstances to exercise such discretion and make such 
investigation ; and as a consequence we came to a conclu- 
sion quite contrary to that of the Legislature that * a protest 
signed by any five or more out of such twenty nearest 
voters and householders (Form F) attested before a Justice 
of the Peace, shall not prevent the issuing of any license.' 
The Legislature should have added to the 12th section as 
amended, 'provided the License Commissioners think it 
should prevent the issuing of any license ; ' and as it has 
omitted to do so, we will do it for the Legislature— or 



r 



IN £E O'CONKOB AND CBADWICK. 299 



which is the same thing — grant and issue a license in 
whatever case we think proper." For after all* it really 
comes to this ; it is an attempt of the License Commis- 
sioners to pnt themselves above the Legislature and above 
the law. I advisedly say an attempt ; for a license issued 
xmder such a state of facts under the statute, is a void act 
the license is not voidable, but absolutely void and of no 
force db initio* 

Doubts, and grave doubts, by the affidavits filed, were 
thrown upon the allegation of Williaib Bourke and Edwin 
Bourke being among the twenty nearest voters and house- 
holders, and these doubts were rather strengthened than 
weakened by any viva voce evidence given before me. As 
to George Game being a voter and householder, the evi- 
dence is conflicting, when looked at as contained in the 
certificate and attestation of Mr. Tait and the affidavits 
filed in opposition, and indeed, I may say, when looked at 
in the light of the viva voce evidence given before me. As 
the question stood before the Commissioners on the affi- 
davits filed with them (assuming that in respect of the 
protest they had a right to investigate the truth of the 
allegations in it contained, and that it was their duty, in 
the exercise of their discretion to set it aside and disregard 
it and make it of no effect, which, as I have already said, 
I think was an unauthorized and arbitrary exercise of power) 
I should not, whatever my own conviction of the real truth 
might be, presume to review or interfere with a discretion 
which the statute (if it had done so) had delegated to them. 
For if this discretionary power was delegated to the Com- 
missioners, and they had any evidence on which to proceed, 
their decision as to a question of fact is conclusive, and 
cannot be reviewed, however erroneous it may be. 

After the fullest investigation, it is now admitted on all 
hands, that the, names W. D. Lane, Bobert Tait, James 
Bruce, and Fran9ois Welch, are properly and unexception- 
ally signed to the protest, and are proper persons to protest 
under the statute ; but it is objected that George Game was 
not a voter and householder. It does really seem that Mr. 



800 IN BE O'CONNOE AND CHADWICE. 

Bobert Tait should know how this is. He swears in his 
evidence viva voce before me that he does know, and he says 
George Game, at the time he signed the protest, was both 
a voter and householder. Mr* Tait had previously certiGled 
along with the protest as a Justice of the Peace, the same 
thing. 

Looking at all the evidence, both affidavit, documentary 
and viva voce, I think it safe to conclude that there were 
subscribed to the protest filed with the Commissioners at 
least five, as much out of the twenty householders and 
voters nearest to the hotel, aa any five of those who signed 
the recommendation and petition for the issuing of the 
license to Messrs. O'Connor & Chad wick; and that, if, even 
on this ground, it were tested (and I think it not the pro- 
per ground at all), the license has been issued contrary to 
the intention of the Legislature as expressed in the statute. 
Indeed, I understood the Chairman of the License Com' 
missioners to- admit as much as this after having heard the 
evidence. 

Courts of the highest jturisdiction can only construe and 
apply the law as enacted by the Legislature ; they cannot 
supplement or interpolate Acts of the Legislature ; nor will 
they permit inferior Courts or Commissioners, acting under 
and deriving their powers altogether from enactments of 
the Legislature, to supplement or interpolate those enact- 
ments, to support or cover their acts. All such acts have 
no other force than the same would have were they done by 
private individuals, acting as, in fact, do all persons under 
such circumstances, without any legal sanction or authority. 

It is hardly possible that the view and construction of the 
statute that I have been considering escaped the observa- 
tion of the Commissioners, as one of them is a practising 
attorney, and, as was stated on the argument, brought 
this view and construction of the statute prominently 
before his Co-commissioners, and on this view and con- 
struction refused to give his assent to the issuing of the 
license. 
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Before leaving this branch of the case, it may not be im- 
proper to call attention to what appears to be an incident 
in the case, which, to take the mildest view of it, would, 
nnder section 20 of 41 Vict. cap. 14, subject Mr. Homer A. 
Gbadwick, one of the persons to whom the license purports 
to be granted, to severe punishment. This incident arises 
out of the affidavit made by Mr. Ghadwick in explanation 
of the signature of Francois Welch to the recommenda- 
tion and petition of Messrs. O'Connor & Ghadwick for a 
license, and also to the protest against the issuing of such 
license. What the Commissioners really asked an explana- 
tion of was, how his name was found on botli documents, 
in order, as they then viewed their proper course of 
action to be, to determine upon which, if either, it was to 
stand. 

Now, although Ghadwick knew accurately all the facts, 
in that affidavit he swears to this remarkable statement : — 
" That said Pran9oiB Welch is one of the nearest twenty 
voters and householders to the said hotel ; and that on the 
application for license being presented to him, he signed 
said application for a hotel license in presence of John 
Isbister and W. T. Lonsdale, Esquire, one of Her Majesty's 
Justices of the Peace in and for the Gounty of Selkirk, 
which signature and consent he gave freely and volun* 
tarily." Here is a mixture of truth and error, of fact and 
falsehood, which, unexplained, the Chairman of the Com- 
missioners says, misled them, and bad they been informed 
of the real truth in the affidavit, the Commissioners would 
not have issued the license. It is utterly untrue that 
Fran9ois Welch signed the application for license in the 
presence of Lonsdale, and gave his consent freely in bis 
presence. He did the very reverse of this. He had 
previously signed it, but said in Lonsdale's presence that 
he bad sinee considered it and bad signed the protest, and 
withdrew bis name from the application of O'Connor & 
Ghadwick, and would not acknowledge it before Lonsdale, 
but repudiated it, and so informed Lonsdale in the presence 
of Isbister and Ghadwick. 
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By this affidavit of Chadwick, I assume the statement of 
Mr. Fraser, the Chairman of the CommissionerSi to be cor- 
rect, that he and the Commissioners were deceived, and 
that, had they known the real truth, the license would not 
have been issued^ although I cannot disguise from myself, 
in a matter in which strong feeling existed in the neigh- 
bourhood, and which a short time previous had been before 
the Court to the knowledge of the Commissioners, they 
acted very unwisely and imprudently, if they really desired 
to know the real truth of Ihe matter, that they did not 
require an affidavit from Welch himself or from some other 
person than one most vitally interested in the issue. 

Howeyer all this may be, enough is known in respect of 
this matter to render the license void and of none effect— 
the licensees " to be deemed deprived of ^heir license and 
to have forfeited the fees paid therefor," under section 20 
of 41 Yict. cap. 14. The Chairman of the Commissioners 
may, if he sees fit and is sincere in the allegation that the 
Commissioners were by this affidavit of Mr. Chadwick 
misled into the granting of the license, in vindication of 
his conduct ' in the premises which seems to require vindi- 
cation in some way, institute and prosecute proceedings 
under the section to which I have referred. 

« 

There only remain the preliminary objections of counsel 
for the Commissioners and Messrs. O'Connor and Chadwick 
to be considered. 

1. The Court has no jurisdiction to entertain this appli- 
cation in any form. 

2. The License Commissioners having exercised the 
power conferred upon them by statute, by granting the 
license, txejuncti officio; and the exercise of the discretionary 
power conferred upon them by statute cannot be reviewed 
by this Court ; nor can they, the Commissioners, be made 
parties to this application. 

3. The granting of the license was an act of the Crown 
and cannot be reviewed by this Court. 
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I have already incidentally answered the second objec- 
tion, and need not notice it at large. I quite agree in the 
proposition that the action of the Commissioners, in the 
exercise of discretionary power delegated to them by the 
Legislature in granting a license, cannot be reviewed by 
this Court. That discretion is delegated to them in respect 
of this application in case four or less voters and house- 
holders protest against the granting of a license ; but it is 
not delegated to them in the case of a protest of five or 
more of such voters and householders, but such protest, 
attested by a Justice of the Peace, shall, without the 
exercise of any such discretion, prevent the issue of any 
license. 

As to the third and last objection, I do not see how it can 
be said that the issuing of the license was an act of the 
Crown. I see nothing in the statute or in the form of the 
license to indicate anything of the kind. But suppose it to 
be the act of the Grown through its mini6ters,does that help 
it ? I fail to see that it would. The license, to be of effect 
and force must be issued according to law. The Crown is 
as much bound by an Act of the Legislature as any subject, 
in the performance of any executive or administrative act 
in the manner and upon the conditions of which it is authorized 
and prescribed by that Act. A license issued by the Lieu- 
tenant-Governor under the great seal of the Province, did 
the Act provide it should be so issued, instead of by the 
Commissioners, would still be void, if issued contrary to the 
provisions of the statute, and would be subject to be set 
aside by this Court under proper proceedings in that behalf. 
I fail to see anything in the third and last objection. 

This leaves only the first objection — ^that this Court has 
no jurisdiction to entertain this application in any form. 

The case cited by counsel does not support the objection. 
It rather supports this application. Li that case it seems 
to be conceded that the application might have been suc- 
cessful to quash the order for the license, if the order were 
not granted according to law. There the order or certificate 
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was granted by one person, and the license issued in porsu- 
miee thereof by another person. The fatal objection was 
that the by-law, contrtgry to which it was alleged the certi- 
ficate for the license, and license were issned, was not proved 
before the Court. Technical objections were also raised 
against the by-law, the validity of which, assuming it to be 
proved, was necessary to support the application. I look 
upon this case as a strong negative authority in support of 
the present application. 

It is true this prosecution is instituted and carried on by 
a private person ; but by the 82nd section of 41 Vict. cap. 
14 this is expressly authorized. The act complained of is 
''an offence against the Act'' ; the summons is based upon 
an affidavit '* stating the facts of the case" ; the summons is 
issued by the Chief Justice, the highest Magistrate in the 
Province, and the statute declares that these premises 
" shall be sufficient to bring the case to trial before such 
Justice or Judge ; and no objection shall be allowed to be 
well taken to any such information, affidavit, warrant or 
summons, for any alleged defect therein, so long as the true 
meaning and intent of the law is carried out ; and in all 
cases of conviction such Judge or Justice of the Peace shall 
adjudge costs against the parties convicted." 

The jurisdiction expressly given in this section seems quite 
broad and wide enough to comprehend the offence and the 
subject matter of complaint charged and made in the sum- 
mons before me — *' a granting of the license by the Com- 
missioners contrary to the statute, and the procuring and 
obtaining such improper and unlawful issuing of the license 
by Messrs. O'Connor and Chadwick." 

The subject matter of complaint set forth in the summons 
and the affidavit filed on which the summons issued, is 
clearly an alleged offence committed against the Act, 41 
Vict. cap. 14 ; and section 34 of that Act, amongst other 
things, declares that, "Any Justice of the Peace, or Judge 
acting as a stipendiary magistrate in the Province of Mani- 
toba, shall have summary jurisdiction of all offences com- 
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It has a peculiar jurisdiction, not only over all capital 
offences, but over all other misdemeanors of a paUk 
nature, tending either to a breach of the peace, or to 
oppression, or faction, or any manner of misgovemment; 
and it is not material whether such offences, being mani- 
festly against the public good, directly injure any particular 
person or not (i). 

And for the better restraining of such offences, it has a 
discretionary power of inflicting exemplary punishment 
on offenders, either by fine, imprisonment, or other infamous 
punishment, as the nature of the crime, considered in all 
its circumstances, shall require ; and it may make use of 
any prison which shall seem most proper. 

The Court of Queen's Bench having a superintendeney 
over all inferior courts and magistrates, will oblige them to 
execute that justice which they are enjoined by law to do, 
and will take care that all inferior courts and commiBaioners 
to whom power is delegated by statute, act in acoordanee 
with the statute, and refrain from acting contrary to the 
statute and to law ; and this general jurisdiction and super- 
intendency over all inferior courts and commissioners, to 
restrain them within their proper bounds, and to compel 
them to act strictly within their jurisdiction arising from 
charter, subsisting from custom, or created and delated 
by Act of the Legislature, being in mbsidiam justitia, has 
been and is now exercised by mandamus, prohibition, and 
other forms of procedure, in almost an infinite variety of 
instances. 

The Court of Queen's Bench, as being the highest and 
the Supreme Court of the Common Law, has inherent in 
its very constitution not only power to reverse all erroneous 
judgments for such errors as appear the defect of the 
understanding, but also to punish all inferior magistrates, 
and all other officers of justice for wilful and corrupt abuses 
of their authority against the obvious principles of natural 
justice; and the instances in which this power in both 

(J) Bac. Abr. Tit. Court of King's Bench (A). 
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forms has been and is now exeroised are so numerous 
and varied that I think I ought not to incumber my opinion 
with a reference to or a discussion of particular cases (e). 

And this Court, without any writ, on simple application 
as in the case before me, suggesting a breach of a statute 
by a body constituting an inferior Court, as do the License 
Commissioners, will exercise its correcting and restraining 
power ; for the common law, in such a case, is a mandamus 
and a prohibition of itself, and stands instead of an original 
writ (/). 

I see no propriety in further pursuing this line of investiga- 
tion into the more ancient oracles of the law. The exempli- 
fication of the principle of jurisdiction to which I have 
directed the above observations is found in a vast number 
and variety of decided cases scattered through theBeports. 

» 

I have already sufficiently guarded myself against the 
imputation of attempting to assert this plenary jurisdiction 
of the Court of Queen's Bench over the exercise of a discre- 
tionary power delegated to an inferior court or to commis- 
sioners, as the License Commissioners in the present case, 
by the Legislature, or by the statute creating them, or 
. inherent in their constitution, even though in the exercise 
of that discretion an error may have been committed. But 
that this jurisdiction takes in all inferior Courts, and all 
such bodies as these License Commissioners, and that it is 
the dutv of the Court on plaint made, in such form and 
manner as it shall seem to it most expedient and best 
adapted to reach, restrain, or rectify a violation of law, to 
intervene in its plenary jurisdiction, in its mandatory, pro- 
hibitory or declaratory power, there cannot, in my opinion, 
be any doubt whatever. 

This is the second time this license question between the 
same parties has been before the Court with the same 
result. I have hesitated long whether public justice did 

(e) 2 Hawk. P. C. cap. 3. 

(/) Bac Abr. Tit. Court of King's Bench (A). 
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not demand I should make a signal example of the License 
Commissioners. They, in the previous case, had warning; 
indeed in this very case one of their number, a lawyer, 
pointed out to them the law, the limit of their jurisdiction. 
They did not, as they had a right to, ask the opinion of the 
Attorney-General, who on the simple asking, would have 
put them right, if they already, which is more than doubt- 
ful, did not know the right. They knew that a strong 
feeling in respect of the issuing of this tavern license exist- 
ed in the Parish of St. James. If issued, they had every 
reason to suppose its issue would be legally contested. 
They nevertheless, in bar ot the protest, in violation of the 
statute, and against the solenm protest of many of the 
most substantial, residents in that locality, issued the 
license. The law ought to be signally vindicated. Society 
must be protected. 

Perhaps, in view of all these facts and circumstances, I 
ought, as I have the power to do, independent of 41 Yiet. 
cap. 14 altogether, to inflict a heavy fine on the Commis- 
sioners; but I forbear to do it. Let them, however, take 
warning. Gentlemen in their position must be taught to 
obey the law and respect the rights of their neighbour. 

For the present I shall content myself with declaring 

that the license issued to O'Connor & Chadwick is invalid, 

null and void, and of no efiEect as a tavern or hotel Ucense, 

and with ordering that the Commissioners and Messrs. 

O'Connor & Chadwick do pay the costs of this application, 

and order to be taxed by the Court. 

Order accordingly' 
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apparent petty quibble, is something so outrageous that 
one cannot conceive the law would ever permit it, or a Chief 
Justice sanction it. The law, we are told, is capable of 
many interpretations ; but it will strike every one that such 
an interpretation as that given in this case, must be strained 
to its utmost tension. * * * New light, however, 
seems to have been thrown upon the subject at the 
second sitting,, and the objections of the legal gentleman 
acting on behalf of the Reformers had full weight with 
the Bench, with a result which we have already stated. 
That in equity, in justice, in common decency, there is the 
slightest pretext, except upon a forced construction of the 
law, for such wholesale disfranchisement, will be indig* 
nantly scouted by all unbiassed individuals. There is no 
question of the right of these names to be on the lists. 
* * * What, then, does this construction which the 
Chief Justice has put upon the law mean ? Not only that 
between four and five hundred persons, justly entitled to 
vote, are deprived of their franchise at the approaching 
Dominion election, but also at the election for the Local 
House. * * * If these people have the right to 
have their names on the voters' lists the Court of Beviaion 
is the place for that right to be granted, and to deny that, 
upon the pretext given, is an act that can only be designated 
as one of the greatest perversions of justice ever reoorded 
— one of the greatest outrages ever perpetrated in the 
name of British justice. It could only be accomplished by 
a forced construction of the law. It is contrary to the 
spirit or intention of the Act; contrary to all sense of 
equity or decency ; and calculated to tarnish the fair name 
of the Canadian Bench with a charge of partisanship. No 
wonder that hundreds are indignant to-day at such a 
mockery of the administration of justice. They would not 
be human indeed were they not." 

The other article contained the following passages : — 

''the latest outbage. 

" A careful reading of it [the judgment] does not at all 
establish the correctness of his Lordship's deductions, 
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Justice, and condemn it in nnmistakeable terms as being 
discreditable to the Canadian Bench." 

On the return of the rule Howell^ for the defendant, 
showed cause, and read and filed an affidavit of the defen- 
dant in the words following : — 

" I, Amos Rowe, of the City of Winnipeg, in the county 
of Selkirk, publisher, make oath and say : 

''1. I am the defendant in this matter. 

'' 2. I am the publisher of the articles published in the 
Times newspaper referred to in the affidavit of Mr. Allan 
McDonald, filed in this noatter. 

'' 8. The said articles were published by me concerning and 
commenting upon a certain judgment of the County Court 
delivered by the Honourable E. B. Wood In his capacity as 
Judge of the County Court of the County of Selkirk, which 
judgment was delivered orally, and was reported by a 
shorthand reporter, and was published in the public press 
of this Province ; a copy so published is shown to me 
marked A. 

" 4. The said judgment was given by the said Honourable 
Judge in the said Court, where he was sitting pursuant to 
the authority vested in him by the Statutes of Manitoba, 
48 Yict. cap. 9, sec. 1 ; the Statute of 42 Vict. cap. 18, sec. 
27; and 41 Vict. cap. 6, sec. 2." 

The defendant filed a subsequent affidavit during the 
argument of the rule, in which he said, " The effect of the 
judgment complained of was to leave off from the voters* 
list a large number of voters — a very large majority of 
whom, I am advised, and verily believe, belong to the 
Conservative party ; and in the face of an election to the 
House of Commons, then pending, the effect of the said 
judgment would thus, in my opinion, very materially injure 
the interests of my political party in the said election." 

By the Act 42 & 48 Vict. cap. 1, sec. 4 (Man.), it is 
enacted that, '' The County Courts shall be held by the 
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Province of Manitoba, in Her Dominion of Canada, with 
all and singular the rights, priyOeges and emoloments to 
the said office belonging in the most fall and ample man- 
ner, with full power and authority to hold the Ooort of 
Queen's Bench in and for the Province of Manitoba, and 
other the powers and authorities to the said office belong- 
ing or in anywise appertaining. 

The Court of Queen's Bench is the creature of Frovineial 
Statutes. 

I refer to the Provincial statutes 84 Vict. cap. 2 ; 85 Vict, 
cap. 8 ; 85 Vict. cap. 4 ; 36 Vict. cap. 4 ; 88 Vict. cap. 12, 
as establishing the Court of Queen's Bench, and as to its 
powers, authorities and jurisdiction — all the creation of 
Provincial Statutes. 

In 85 Vict, cap 8, sec. 87 it is provided that the Chief 
Justice and Puisne Judges of the Court of Queen's Bench 
shall ex officio be stipendiary magistrates throughout the 
province, and shall make arrangements for the attendance, 
alternately, of one of their number, at the police station at 
Winnipeg, at such stated periods as the Lieutenant Governor 
shall from time to time prescribe ; and that they shall take 
all examinations and hear all cases which can be heard or 
taken before a stipendiary Justice, or any two Justices of 
the Peace ; but by 85 Vict. cap. 4, the Chief Justice was 
relieved from that duty ; but the statutory obligation still 
rests upon the Puisne Judges. 

In 1878 it was found desirable to estabUsh a cheap and 
inexpensive mode for the collection of small claims, and for 
the determination of all personal actions to a limited amount, 
and by 86 Vict. cap. 6 a court was established, called the 
County Court ; but inasmuch as the business coming before 
that court would, for some time, be inconsiderable, it was 
not deemed by the Legislature at the time advisable to pro- 
vide for County Court Judges to preside in those Courts. 
Accordingly these Courts were regarded as emanations of 
the Court of Queen's Bench, and subordinate parts of that 
Court, for the time being. According to section two of that 
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house, holding what the statute denominates a Count; Court, 
sitting on an election petition, revising the voters' lists, or 
revising an assessment, he is acting in his judicial capacity 
as a judge of the Court of Queen's Bench, and that both his 
person and character axe under the same protection as if he 
were sitting by himself in the Court of Queen's Bench. As 
Lord Chief Justice Wilmot says, these acts "are emanations 
of judicial power ; and whether they have more or less weight, 
they are acts done by the Judge in the same capacity and 
character in which he sits here ; and whether he is swearing 
an affidavit out of Court, or pronouncing a solemn opinion 
in Court, the reason of resenting the indignity is the same, and 
vbieadem est ratio yibi idemestjus. It may perhaps merit aless 
punishment to libel a single Judge in Court, or out of Court, 
than to libel the whole Court ; but the quantum of the ofFenoe 
does not vary the mode of prosecuting it ; it is an offence €jtw 
dem generis although inferiaris gradus ; and I cannot explore 
a single reason which can be urged to cover the Judges in 
Court against calumny and detraction for what they do there, 
which does not hold equally true, though in a less degree 
when applied to what they do in their judicial capacities out 
of Court ; the quantum of ihe offence is different, but the 
quality of the offence is the same. * * * if the people 
are told that the Judges act unjustly and impiously at 
Chambers [I may add in holding a County Court] can they 
think that they act otherwise when they sit here ? Does 
not the scandal follow them into this Court, and mark them 
out as objects for the^fi^ger of scorn to point at ? Would it 
not, must it not necessarily bring this Court into contempt 
to say, the judges at their Chambers make orders or rules 
[and I may add, give judgments in holding a County Court] 
corruptly ? The difference between the force, the weight 
and the energy of an order and of a rule [and I may add of a 
decision in the County Court] respects only the mode of exe- 
cuting them ; but the imputing corruption to the Judges 
who made either [or delivered the judgment in a 
County Court] equally murders their fame, which is the 
vital part of their authority when they sit here ; and really 
in every shape in which this question presents itself to my 
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imderstanding, I can make no difference between a Judge 
acting in Conrt, or judicially out of it, but that he has not the 
same plenitude of poti^er in the one case, which he has in 
the other. But still he acts by virtue of the patent consti- 
tuting him a Judge of this Court, and of the power which 
the law gives him in that character and capacity. When he 
issues his warrant as a conservator of the peace, the Court 
punishes the officer who disobeys it, by attachment. Why ? 
Because it is the act of a Judge in his judicial capacity ; 
indeed, it is an obstruction to process in that particular 
complaint. But suppose he was caluminated for issuing such 
warrant, would not the Court grant an attachment " (c) ? 

From the best opinion I am able to form, after much 
study and reflection, I am compelled to the conclusion that 
a Judge of the Court of Queen's Bench is as much under 
protection while discharging any duty in his judicial capacity 
imposed upon him by statute, as the holding of a County 
Court, or acting in a magisterial capacity as a conservator 
of the peace, or howsoever otherwise, out of Court, as he would 
be were he in discharge of the duties imposed upon him by 
the common law or by statute, in Court. Such, as I under- 
stand it, is the opinion of Chief Justice Wilmot prepared for 
judgment in Rex v. Abnon. Although this opinion as 
authority tnay be technically not binding, as judgment was 
not given in the case, it having been otherwise disposed of, 
yet the opinion has ever since been regarded by the ablest 
Judges as containing a most accurate and luminous exposi- 
tion of the law, and the principles which should govern 
Courts when the power of punishing for contempt is invoked. 

Attempt was made by counsel to impugn this opinion as 
authority, and he cited a passage in the judgment of Mr. 
Justice Morrison, in Regina v. WUkinson^ re Brown {d), 
quoting a paragraph from Lord Campbell's life of Chief Jus- 
tice Wilmot. The passage cited does not certainly take any 
exception to the law as laid down by Chief Justice Wilmot, 

[c) Rex V. Alm&n, Wilm. at pp. 267, 268. 
(<f) 41 U. C. R. at p. 21. 
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but supports it. I have examined the life of Chief Justice 
Wilmot by Lord Campbell, and from the beginning to the 
end of it I fail to find one word in derogation of the 
accuracy of the law for contempt as laid down by Chief 
Justice Wilmot. Chief Justice Harrison, in Regina y. Wil- 
kinson, re Brown, at p. 97» referred to that opinion as con- 
taining a true exposition of the law. 

In Miller t. Knox (e), the Judges of England were asked 
to give answers to certain questions proposed to them by 
House of Lords. 

The 6th question was as follows : — Suppose a stranger 
to the proceedings in the cause, but liable to be called 
upon to assist in the execution of a writ of rebellion, 
regularly called upon to render such assistance, and declin- 
ing so to do, can the Court, out of which such writ issued, 
commit such person as guilty of a contempt of such court? 

Williams, J., quotes from this opinion of Chief Justice 
Wilmot in these words : — ** Now that the Superior Courh 
of Record, especially, have been in the habit of issuing 
such process is past a doubt. ' The issuing of attachments 
by the Supreme Courts of Westminster Hall for contempts 
out of Court ' (as is observed by Lord Chief Justice Wilmot 
in his prepared, but not delivered, judgment, in the case of 
Bex V. Almon,) ' stands upon the same immemorial usage, as 
supports the whole fabric of the common law. It is as much 
the lex terrae, and within the exception of Magna Charta, 
as the issuing of any other legal process whatsoever.' " 

Patteson, J., also, in his opinion given to the House of 
Lords, cites this opinion approvingly. 

Bosanquet, J., also cites from this opinion approvingly 
the passage, ''that the right of these courts to issae 
attachments is co-eval with the common law ; that it is 
founded on immemorial usage in particular cases ; and is 
as much the law of the land as trial by jury." 

W 4 Bing. N. C: 574. 
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ments, but by the words and language of the articles which 
he had published in his newspaper, and of which complaint 
has been made ; and judging the meaning and intention 
of the defendant by this standard, I cannot conceiye 
charges more calumnious and more derogatory to the Chief 
Justice as an upright man and an impartial Judge, than it 
was the intention of the defendant to make, or more calcu- 
lated to sap the foundation of all confidence in the admin- 
istration of justice which forms the basis of social ord^, 
and to introduce anarchy and discord into all ranks of 
society. I say this, not for the sake of the Chief Justice as 
an individual, but because he is the channel by which 
justice is conveyed to the people. To be impartial, and 
honest, and to be universally esteemed to be so, are both 
absolutely necessary for the giving justice that free, open 
and uninterrupted current, which it has, for many ages, 
found all over the British Empire, and which so eminently 
distinguishes and exalts it above all the nations upon the 
earth. 

The moral magnitude of the offence, when it is considered 
in its relation to society, is incalculable ; when it is con- 
sidered in relation to the Chief Justice as an individual, it 
is inappreciable. 

The proceeding is taken solely on public grounds, and a 
sense of what, in this respect, the public have a right to 
diBmand of the Court. 

I have carefully considered the case of Regitia v. Lejroyif), 
and the cases there cited ; and I understand the decision 
in that case to be, that under the County Court Act in 
England, a Judge of the County or County Court cannot 
summariljr punish a contempt of that Court committed out 
of Court, and not in the face of the Court. The grounds 
are two. Commitment for contempt out of Court is linoited 
to the Courts of Westminster Hall. Inferior Courts, as 
County Courts, though said by the statute to be Courts of 
Becord, have not this power by the common law, nor by 

(/) L. R. S Q. B. 134. 
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statute; therefore, the County Courts and the Judges 
thereof were confined to the punishment of contempts in 
the face of the Court. Again, the statute creating the 
Goxmty Courts prescribes the limit of punishment for con- 
tempts by such Courts and the Judges thereof, to contempt 
committed in the face of the Court, and as they have that 
power at common law, in prescribing it by statute, the 
Legislature must be assumed not to have intended, though 
making them Courts of Becord, that they should have 
power to punish for contempts not committed in the face 
of the Court. 

I am bound by this decision ; and were the proceeding 
in this matter in the County Court of Selkirk by a Judge 
of the County Court, this case would be a complete answer 
to it; but to the present proceeding in the Court of Queen's 
Bench, it has no application whateyerl The Chief Justice 
is not by his commission or by statute made a Judge of the 
County Court ; this proceeding is not taken by or in respect 
of a Judge of the County Court, or by or in respect of the 
Goimty Court ; nor is the proceeding in the County Court ; 
but the Chief Justice is by his commission and by his oath 
of office Chief Justice of the Court of Queen's Bench ; this 
proceeding is taken in respect of the Chief Justice of such 
Court, and in respect of his action as such Judge, in dis- 
charge of a judicial function imposed upon him by statute. 
The facts and circumstances of the two cases are altogether 
different ; and the law applicable to one is widely different * 
from that applicable to the other. 

It may not be inappropriate for me to ixiake some obser- 
vations as to the latitude of comment on judicial proceed- 
ings and judgments of Courts and Judges. 

The press is a powerful factor in modem civilization. 

Its influence in correcting abuses and advancing reforms 

is immeasureable. But there must be limits to its latitu- 

dinarianism in its comments and imputation on character. 

But my present purpose is to indicate to what extent it 

may, according to law, go in respect of judicial proceed- 
uJa m.b. 
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ings; and here, I may remark, is a wide field for the 
exercise of its energy^ with advantage to the public. 

A pubUoation of proceedings in a C!oQrt of Justice must 
be strictly confined to the proceedings in Court, and can- 
not be justified if it contain disparaging observations upon 
the parties in litigation, or upon the Judge or officers of 
Court (g). 

It has been held that an account published in a news- 
paper of proceedings in a Court of Law, containing matter 
discreditable to a person in his business as an attorney, is, 
whether true or false, rendered actionable as libellous by 
the paragraph being headed or introduced with words — 
" Shameful conduct of an Attorney" (h). 

It is libellous to publish a highly coloured account of 
judicial proceedings mixed with a party's own observations 
and conclusions upon what passed in Court, full of insinua- 
tions, in respect even of the parties in the action (i). 

It is lawful to publish a fair and impartial account and 
a correct report of all proceedings in a Court of Justice, 
but the publication must be correct and truthful, in infer- 
ence and comment (j). 

It is a good defence to an action of libel that it consists 
of a fair and impartial, though not a verbatim, report of a 
trial in Court (k). 

It is now well settled that by the law of England, a fair 
account of what takes place in a Court of Justice may be 
published ; but the reporter must not mix with it comments 
of his own ; and if the report contains only a fair account 
of what takes place in a Court of Justice, the person who 

ig) Delegal v. HighUy, 3 Bing. N. C. 950. 

(h) Liwis V. Clement, 3 B. & Aid. 702. 

(i) Stiles V. Nokes, 7 East 493. 

Ij) Smith V. Seott, 2 C. & K. 580 ; McNally v. Oldham, 8 L. T. N. S. 604. 

(*) Hoare v. Silverloch, 9 0. B. 20; Davison v. Duncan, 7 E, & B. 
229, 231. 
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respect of the rights of property or person, or by pointing ont, 
and thereby being the means of correcting error, obYionsly 
tend to the destruction of all confidence in the administra- 
tion of justice, and thereby sap the very foundations of the 
whole social system. 

There are numberless cases in which Courts have defined 
the limits of the journalist in discussing proceedings in 
Courts of justice. We are not left in doubt on the subject. 

In Rex v. Almon (n), it is said, ''the arraignment of the 
justice of the Judges is arraigning the King's justice ; it is 
an impeachment of his wisdom and goodness in the choice 
of his Judges, and excites in the minds of the people a gene- 
ral dissatisfaction with all judicial determinations, and in- 
disposes their minds to obey them ; and whenever men's 
allegianoe to the laws is so fundamentally shaken, it is the 
most fatal and most dangerous obstruction of justice, and, 
in my opinion, calls out for a more rapid and inmiediate 
redress than any other obstruction whatsoever." 

In Rex V. White (o), an information was filed by the 
Attorney-General against the proprietor and printer of a 
Sunday newspaper called The Independent Whig, for a libel 
upon Mr. Justice LeBlanc, and the jury before whom the 
captain of a merchant ship had been tried for murder at the 
Old Bailey, and acquitted. The libel affirmed the prisoner 
to have been guilty of murdering one of his crew; and in 
a gross and abusive style censured the Judge and jury for 
acquitting him. It was contended on the defence, that every 
one has a right to canvass proceedings in a Court of justice, 
and that the article complained of was a fair exercise of that 
right. 

Grose, J. said, "It certainly was lawful with decency and 
candour to discuss the propriety of the verdict of a jury, or 
the decisions of a Judge ; and if the defendants should be 
thought to have done nothing more in this instance, they 

(») Wilm. 255, 256. 
(0) I Camp. 359 If, 
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to an acquittal ; bnt on the contrary they 
the law, and onght to be convicted, if the 
newBpapet eet ont in the information, con- 
ng or discussion, but only declamation and 
re written, not with a view to elucidate the 
re the character of individual and to bring 
contempt the administration of justice in 

'son (p), on an application for & criminal 
iverse reflections upon the administration 
r, J.,| said, "Nothing can be of greater 
1 welfare of the public than to put & stop 
sions and censures which are bo frequently 
)f justice in this country. They can be of 
may be attended with the most misclueT- 
I. Cases may happen in which the Judge 
ly be mistaken ; when they are, the law 
medy; and the party injured is entitled to 
thod which the law allows to correct the 
hen a person has recourse either by a 
present, by pubhcations in print, or by any 
^blumniate the proceedings of a Court of 
us tendency of it is to weaken the admin- 
ce, and in consequence, to sap the very 
constitution itself." 

Queen's Bench in this Provinoe has the 
issuing attachments for contempt as the 
inster Hall. 

me to say aught that might be construed 
bridge freedom of discussion on all proper 
umscribe the power of the press on any 
: interest. Bnt it is my duty to say that 
, oral or in newspapers, must be within the 
}f the land ; that while every man is free to 
id publish what he thinks fit, he is at the 
lusible to the law for his utterances and 
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publications ; that he is not, under the guise of freedom of 
speech and freedom of the press, to invade the rights of 
the commonity, or endeavonr to bring justice into contempt 
or embarrass its functions. While the right of public dis- 
cussion in matters of public interest is important, even 
involving the publication, incidentally, of matter even 
defamatory and censorious, it is not excusable except it be 
conceived in a fair and candid spirit — in the spirit of fair 
discussion and comment, and not in the spirit of reckless 
or inconsiderate imputation (9). 

The law as laid down by Gockbun\, G.J., in bis elaborate 
and exhaustive charge to the jury in Hunter v. Sharpe (r), 
explains to what length a public journalist may go in dis- 
cussing a matter of pubUc interest, and the justification 
which may, under such circumstances, be set up to infer- 
ences fairly deducible from admitted facts, though such 
inferences may be defamatory to individual character. 
But when a writer in a newspaper or elsewhere, in com- 
menting on public matters, makes imputations on the 
character of the individuals concerned in them, which are 
false and libellous, as being beyond the limits of fair 
comment, it is no defence that he bona Jide believed in the 
truth of those imputations (9). 

It is needless to remark that Judges and Courts make no 
claim to infallibility. They, like all other persons and 
institutions, are under and subject to the law. They are 
not the makers, but the administrators, of the law. They 
may mistake the correct exposition of the law ; but there 
are abundant and facile provisions in the law for correcting 
their errors and mistakes. The numerous cases in appeal 
in England, in the Exchequer Chamber, before the Lord 
Chancellor, the Lords Justices, the House of Lords and the 
Judicial Committee of the Privy Council, show to what 
extent there may be honest error or difference of opinion in 
judicial decisions. But I &il to recollect a single case in 

{q) HedUy v. Barlow, 4 F. & F. 224 ; Strauss v. Francis^ ibid. Z107. 

(r) 4 F. & F. 983. 

{s) Campbell v. Sfottiswood4, 3 6. & S. 769. 
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whieb the Judges of the Court appealed from y^ere 
arraigned for corruption, or in which the slightest imputa- 
tion was cast upon their integrity. If there be in any 
judicial determination more than error or mistake, the 
law and the constitution have provided an adequate 
remedy. Even in the case of corrupt conduct, the 
remedy is not in invective and abuse. There is there- 
fore, no justification or excuse, even in such a case for a 
person to make a breach of the law and launch forth 
denunciations. But what are we to say of the person who 
publishes in a newspaper whole columns of declamation 
and invective unsupported by a single fact, respecting the 
decision of a Court of Justice. 

The animus of the whole of the articles in question is 
not that the decision of the Chief Justice was erroneous^ 
but that it was dishonest and corrupt. The public have a 
great interest in the truth or falsity of this charge. Com- 
paratively speaking, as I have already said, the attack on 
the Chief Justice as an individual is of little consequence ; 
but it is of great moment to those whose property, reputa- 
tion, and may be life, may be at the disposal of the Court 
over which he presides. 

If one accusatory sentence in those articles is true, the 
Chief Justice has violated his oath of office, and I need 
not say he is unfit to sit in this Court for an hour. 

I do not understand the defendant to come here and 
assert their truthfulness. He thinks, doubtless, the judg- 
ment pronounced by the Chief Justice is erroneous. It 
may be so. It is not the first judgment pronounced in a 
British Court that has been questioned, and on appeal 
reversed. It may be that such would be the fate of this 
judgment. On this point, however, the defendant has the 
right to his own opinion. He has further the right to give 
expression to that opinion in the way of fair discussion 
and criticism, free from imputations of improper motives. 
If he descends to these he must be prepared to prove them, 
or take the consequences of a wilful slanderer and calumni- 
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ator. In the evaflive and disingennoos defence he has set 
up, he has shown no justification whatever, bat has rather 
aggravated the original offence. I think, therefore, the 
rale nUi for an attachment should be made absolate. 

DuB.uc, J. — The Bule called npon the defendant to show 
cause why he should not be attached, or committed, for 
contempt of Court, for publishing certain articles in the 
Times newspaper. The articles commented upon a judg- 
ment rendered in the County Court for the County of 
Selkirk, and contained libellous passages against the Chief 
Justice of this Court, who had rendered the judgment. 

In showing cause, it was argued by counsel for the 
defendant, that the libel, if any, was upon the County 
Court, as the objectionable remarks against the Qiief 
Justice were^ made against him as acting Judge of the 
County Court, and that the County Courts, not being Courts 
of Record, have not the power of punishing summarily for 
contempt committed out of Court. 

There can be. no question as to the power of every Court 
of Justice whether of superior or inferior jurisdiction, 
to summarily attach any person committing a contempt in 
face of the Court. It is a power appertaining to all Courts, 
inherent in their institution, and co-eval with their founda- 
tion, as it was so ably enunciated by Lord Chief Justice 
Wilmot, in Rex v. Almon. 

It is equally true, and an equally incontestable doctrine, 
that Courts of superior jurisdiction, have, and have always 
had, the power and authority of punishing by attachment 
any contempt committed even out of Court. And in that 
view, the Judges are not distinguishable from the Court. 
They themselves constitute and are the Court ; and any 
abusive remark uttered or published against a Judge for 
anything done in the discharge of his judicial functions is 
a contempt of the Court. 

I might perhaps remark that there are different kinds of 
contempt punishable by attachment, and in two of these 
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ly the Courts have almost iuTariably exercised 
ly attaching the delinquent : 1st. When the 
been committed in face of the Court ; 2nd. 
>lieatioa of the libelloQB articles was calcola- 
ice the public against some parties in Court 
iuse was heard. 

onfine myself to the matter now before us. 
criminated passages in the said articles are 
) can be no qnostion. 

ins for ns to consider is, whether the Court 
r of dealing summarily with the offence, as 
bese proceedings. 

case of the defendant rests on a technical 
is not attempted to be denied that the Judges 
of Queen's Bench have the power of sum- 
ling for contempt committed against any act 
in the discharge of their judicial functions, 
lourt ; provided the act in question be within 
n of the Court of Queen's Bench. But it is 
1 the part of the defendant, that the libel 
here was upon an acting Judge of the County 
at the Chief Justice had no more power and 
□dering the judgment commented upon, than 
he County Court. It is admitted that the 
;ord only have the power of punishing Bum- 
itempt not committed in the face of the Court, 
Courts, not being Courts of Becord, have not 

lestion to decide here is, whether the Judges 
if Queen's Bench, when they sit in the County 
ling in their capacity of Judges of the Queen's 
irry in said Court their judicial authority and 
fudges of the Queen's Bench ; or whether in 
County Court, they are divested of their 
d become really and in fact Judges of the 
. Such is the point to be determined. 

tjroy. L. R. 8 Q. B. 134; Ovint v. Briat, 6 Ei. 916. 
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They sit in the County Court by virtue of the provisions 
of the Provincial Statute, 42 Vict. cap. 1, sec. 4, which 
reads as follows : — " The County Courta shall be held by 
the Chief Justice, or by one of the Puisne Judges of the 
Court of Queen's Bench, until otherwise provided by law." 

The statute does not say that the said Court shall be 
held by County Court Judges, nor that until County Court 
Judges are appointed, it shall be held by any of the indi- 
vidual persons holding for the time being the position of 
Judges of the Court of Queen's Bench; neither does it 
declare that the Chief Justice or Puisne Judge holding said 
Court shall be ex officio Judge, or acting Judge» of the 
County Court. No such thing is mentioned or even hinted 
at in the Act; but it is plainly stated that the County 
Court shall be held by the Chief Justice or a Puisne Judge 
of the Court of Queen's Bench. 

Therefore, it must be by virtue of their office as Judges 
of the Court of Queen's Bench that they sit in the County 
Court, and it is equally a part of their judicial functions as 
such Judges, imder their commissions. I do not see how 
any other opinion can be held or entertained on this point. 

An argument of certain ^apparent weight is made on the 
strength of the 212th section of the County Court Act, by 
which it is enacted, that any person wilfully insulting the 
Judge or any officer of the County Court, during his sitting 
or attendance in Court, may be taken into custody and fined 
a certain amount, or imprisoned in default of paying said 
fine. And it is claimed that the power of fining for insult 
offered in Court being limited, and no mention made of 
punishing for contempt committed out of Court, we may 
infer that a libel committed out of Court upon a Judge 
sitting in that Court, could not be punished by attachment. 

The inference is correct in regard to County Court Judges. 
And the absence of provision as to punishing for contempt 
committed out of Court is very natural, because County 
Courts have not in themselves that power ; therefore there 
was no necessity of limiting. The provision in that section 
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is a general one, applying specially to County Court Judges, 
and not saying anything as to Judges of the Court of Queen's 
Bench holding said Court. It does not even refer in general 
terms to the Judges sitting in the County Court. But the 
Jndge of the County Court only is mentioned, and it is 
natural to hold that it should apply only to such Judge. 

However this, appears to be the strongest argument in 
support of the technical objection, taken by the defendant. 

And if that proposition could be reasonably entertained as 
correct; or if there was any reasonable doubt as to the 
correctness of the contrary proposition, the defendant, 
standing in the position of an accused, should be entitled 
to the benefit of the doubt. 

I must say that it would be more pleasant for me if I were 
able to accept that interpretation of the statute ; if I could 
properly and consistently come to, the conclusion that the 
objection taken by the defendant, though technical, could 
be legally sustained. But after carefully considering the 
authorities and precedents, and the exposition of the true 
doctrine on this point by the great Judges most learned in 
the law, I feel that the only opinion I can entertain, and the 
only conclusion I can come to, is the following : — that the 
Judges of the Court of Queen's Bench, whenever and wher- 
ever they are acting in their judicial functions as such Judges, 
remain vested with the same authority of punishing for 
contempt committed upon them out of Court, that they 
have in the Court of which they are officially Judges. The 
statute, in imposing upon them certain special duties, can- 
not have intended to belittle or lessen their judicial au- 
thority. 

I may say that if the questions to be determined here were 
such as to be a matter of discretion for the Judge to decide 
for or against the party accused, I would be most inclined 
to exercise my discretion in this matter in favour of the 
defendant. Chief Justice Harrison, of Ontario, in deliver- 
ing judgment in Regina v. Wilkinson — Re Broion (w), said, 

(») 4X u. C. R. 114, 115. 
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in speaking of the accused, *' Individually, I bear him no ill- 
will. I admit his talents. Socially, I respect him. I re- 
spect his position as a public journalist, a prominent public 
man, and a senator of the Dominion. * * * If I were 
to consult only my own feelings as an individual, I would 
forbear to punish. But when I consult my duty as the 
presiding Judge of this Court, the line of my duty appears 
to be so clear that I cannot refuse to see and follow it. It 
is not because a line of duty is disagreeable that a Judge is 
to shrink from following it to all its consequences." 

m 

I may remark that in adjudicating upon matters of this 
kind, the Court has not to inquire or consider, whether the 
judgment commented upon by the libellous article is right 
or wrong. If the judgment is wrong the party aggrieved is 
sure to find a remedy in a legal manner ; and the abusing 
of a Judge through the columns of a newspaper cannot have 
any practical or beneficial result. Besides being an im- 
proper thing in itself, it is calculated to bring discredit upon 
the administration of justice, without any benefit to any one. 

Far be from me the idea that it is always improper for 
newspapers to comment on Judges' decisions. But the 
comment should be kept within the bounds of a fair criti- 
cism. Anything connected with the public interest or wel- 
fare is a fit subject for the comment of the press. No 
power or personality in the land is privileged from such 
criticism. The Sovereign, as the subject, is liable to see his 
public actions fairly commented upon. And surely, the 
Judges who are on the Bench, the delegates of the Sov- 
ereign authority in dispensing justice, cannot be said to be 
clothed with more immunities than the Sovereign whom 
they represent. The press is everywhere a great power for 
good or for evil. It is our good fortune to live in a country 
where the press has an almost unlimited liberty. But that 
liberty should be exercised with discretion, in a fair spirit, 
and for good purpose. No one appreciates more than my- 
self the value of the press, and the importance of its hav- 
ing a very wide liberty. 
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If I were to express wholly my personal opinion, I would 
say that I do not think the press, even in its worst features,, 
is as bad as it may appear ; or that its most bitter, con- 
temptuous, or slanderous utterances are wrought with as 
much evil as they may be represented to be. My reason 
for so thinking is that those excesses of language bear in 
themselves their own antidote. I am of opinion that, in 
the eyes of an intelligent reading public, the person or 
institutions so violently or wantonly attacked by the press, 
do not suffer to any noticeable extent by these attacks. 

As I already said, such contemptuous and libellous lan- 
guage should never be indulged in by the press against any 
private person ; much less so against the Judges of Her 
Majesty's Courts. But when it is done, I think the public, 
before whose tribunal the matter is carried, knows generally 
how to appreciate its value. Whether it is advisable, 
or not advisable, to leave it before such tribunal, or to 
bring the authors to account before a regular Court, I have 
not to decide. I will only add that when such matters are 
judicially brought before the Court the Judge has no dis- 
cretion, no feeling, no personal opinion. He is bound to 
apply the law, in its letter and spirit, as he is best able to 
understand and interpret it, and he should have no other 
guide in that interpretation than his own impartial and 
unbiassed judgment. 

It is in the light of those principles that I have come to 
the conclusion above referred to. 

To resume. According to my views, the Chief Justice of 
this Court sitting in the County Court, was sitting there in 
pursuance of a provision of the statute, under his commis- 
sion of Chief Justice of the Court of Queen's Bench, by 
virtue of the judicial functions conferred on him by his said 
commission, and could not be divested there of the judicial 
authority and privileges appertaining to his office. And 
as a consequence the libel against him in said judicial func- 
tions is one, which in my view, renders the author liable to 
summary attachment. 
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But as it is a new case in this country^ as the principle 
that a Judge of the Court of Queen's Bench has the same 
power and privilege in the County Courtd of this Province 
in attaching for contempt committed out of Court that he 
has in the Court of Queen's Bench, the Court is disposed 
to take that into favourable consideration in finally dealing 
with the defendant. 

I think the rule should be made absolute (v). 

Rule abgobUe, 

(v) At this time there was a vacancy in the Court, and the motion was 
therefore argued before two Judges only. They being unable to agree 
upon a penalty, no punishment was ever imposed upon the defendant. 
— E. D. A. 
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MURDOCH V. THE MANITOBA SOUTH WESTERN 
COLONIZATION RAILWAY COMPANY. 

Corporation — Contract — Corporate seal — Employment of necessary officer. 

To a decls^'ation alleging a contract of hiring by the plaintiff with the 
defendant company as their chief engineer, the defendants pleaded that 
they did not make any contract with the plaintiff under their corporate 
seal, as required by law. 

Held, on demurrer, that the plea was bad, for as the employment of a 
chief engineer was a matter of necessity, the contract might lawfully 
be made without seal. 

Demubreb. Declaration: — ''For that in consideration 
that the plaintiff would enter into the employ of the 
defendants, in the capacity of their Chief Engineer in 
connection with the railway, which, by their Act of In- 
corporation and Act amending the same, the defendants 
were authorized to construct, and which was then in course 
of construction by the defendants, for so long as the said 
railway should be under construction and until the same 
should be fully completed and finished, at a salary to be 
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iute to the plaintiff, the defendants 
im in Each employment on the terms 
s term of such constmction of said 
ame should be so completed and finish- 
otered into aach employ and continned 

dismissed as hereinafter mentioned, 
Qtiff was ready and willing to coritinne 
defendants on the terms aforesaid, and 
iditions precedent on his part, and all 
1 and occurred, and all periods of time 
[e the plaintiff to a performance of the 
and to enable the plaintiff to maintain 
ifendants before the expiration of the 

said railway, and before the same was 
id, and while the defendants were still 
ruction thereof, wrongfully discharged 
heir said employment, whereby the 
ij, profits, and advantages, which he 
om being continued in the said employ 
jmploy for a long time. 

it in consideration that the plaintiff 
le employ of the defendants in the 
lief Engineer in connection with the 
onstructed by the defendants, for one 
defendants promised to retain him in 
1 the terms aforesaid daring the said 
S entered into such employ and con- 
1 he was dismissed as hereinafter 
hough the plaintiff was ready and 
1 the employ of the defendants on the 
tias performed all conditions precedent 
bings have happened and occurred and 
BrVe elapsed to entitle the plaintiff to a 
lefendants' contract, and to maintain 
efendants before the expiration of the 
discharged him, etc. 

salary of the plaintiff payable by the 
Jntiff, for work and services done and 



"^ 



886 XUBDOCH V. MANITOBA B. W. COLONIZATION BY. 00. 

rendered as the hired Chief Engineer of the defendants at 
their request." 

Plea : — " And for a third plea to said first connt, the 
defendants say that they did not make any contract with 
the plaintiff for his services as Chief Engineer in due form 
of law nnder their corporate seal, as by law they would be 
required in that behalf." 

Demurrer ; assigning as the points of law to be argued, 
amongst others, the following : — 1. That the contract set up 
in the first count is one for the engagement of a necessary 
and usual officer of a railway company, and which may be 
entered into by the defendants without being evidenced by 
their corporate seal. 2. That the plea is no answer to the 
count to which it is pleaded. 

Wood, G.J. — The declaration consists of two special 
counts in assumpsit and a money count. Both the special 
counts rest on mutual promises. To the first of these two 
counts the defendants (with other pleas) plead that they 
did not make any contract with the plaintiff for his services 
as chief engineer in due form of law under their corporate 
seal, as by law they would be required to do in that 
behalf. 

To this plea the plaintiff demurs ; and assigns for canse, 
that the contract set up in the first count is for the 
engagement of a necessary and usual officer of a railway 
company, and which may be entered into by the defendants 
without being evidenced by their corporate seal ; that the 
plea is no answer to the count to which it is pleaded. 

The defendants join in the demurrer. 

In considering the demurrer we must, as forming part of 
the declaration and plea, read the special Act, 42 Vict. cap. 
66 (D), and the Act amending it, 48 Vict. cap. 68 (D), and 
the Consolidated Eailway Act, 1879, 42 Vict cap. 9 (D), under 
which the defendants are created a corporation aggregate, 
with definite powers and capacities, and by which those 
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powers and capacities, for the purposes and objects of the 
incorporation, are limited. 

The defendants by their Acts of Incorporation are em- 
powered to construct a line of railway with double or single 
track, and work and operate the same from the city of 
Winnipeg to some point near Bock Lake, near the western 
boundary of Manitoba, and thence into the North-west 
Territories in a Westerly direction to the Souris Coal Fields, 
on a line parallel or nearly so, to the boundary line of the 
Dominion of Canada ; and also from a point at or near 
Winnipeg, and running thence to a point where the Canada 
Pacific Bailway shall cross the Bed Biver — all such lines 
to be approved of by the Governor-in*Council — with power 
to the defendants to own and operate lines of telegraph 
along the line of such railway, and to construct bridges 
across the Bed and Assiniboine Bivers, and to connect with 
the Pembina branch of the Canada Pacific Bailway at or 
near St. Boniface. The railway was to be commenced within 
eighteen months, and to be completed within five years 
firom the 15th May, 1879, according to the special Act ; 
but according to the Consolidated Bailway Act, 1879, the 
construction of the railway was to be commenced and 
ten per cent, of the capital stock expended thereon within 
three years from the passing of the special Act (15th May, 
1879), and the railway completed and finished and put in 
operation within ten years from the passing of the special 
Act. 

The agreement set out in the declaration, I understood 
on the argument, was alleged to have been made about 
August, 1881 ; and I further understoo(J that, at that time, 
no part of the railway, except the laying of about 1100 feet 
of track in Winnipeg had been constructed ; with little or 
no right of way procured, and no considerable part of the 
line even located, or any considerable quantity of material 
or plant to use in construction procured ; that in fact, the 
whole, of the railway and works contemplated by the Acts 
of Parliament, being of a length in the whole of 812 miles, 
remained yet to be located and constructed. I have no 

28 M.B. 
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hesitation in saying that such may safely be assumed to 
have been the fact. 

In this state and position of the afiEairs of the defendants, 
of which the plaintiff had notice, the contract for the pur- 
poses of this demurrer, we must assume, was made to em- 
ploy the plaintiff as chief engineer, for and during the 
construction and completion of the defendants' railway of 
812 miles in length; the time limited for completion or 
finishing thereof by the special Act being five years from the 
16th May, 1879, and by the general Bailway Act ten years. 
This suggests the 4th section of the Statute of Fraads 
as to agreements not to be performed within a year from 
the making of them (a), but this question does not arise on 
this demurrer. The simple question is, is this contract, as- 
suming it to be properly made by the defendants as a com* 
pany, binding on the defendants ? The contract in question 
is not evidenced by the common seal of the defendants. Is 
this a contract which, but for the want of the common seal, 
would be binding on the defendants, binding notwithstand- 
ing the want of the common seal ? 

The old rule of the common law undoubtedly was that 
corporations aggregate could only contract or appoint 
special agents for that purpose, or any other purpose (except 
for services of the most inferior and ordinary nature) by 
deed. This was for a long time the rule in England with- 
out any considerable relaxation ; but attacks and encroach- 
ments were incessantly made upon it ; but the Gotirts 
seemed reluctant to depart from the old rule. It is no 
doubt a rule of the common law that a corporation aggre- 
gate could only contract under the common seal. So mach 
inconvenience was, however, found to arise from the strict 
application of this rule, that it was in very early times al- 
most of necessity relaxed with respect to matters of fre- 
quent and ordinary occurrence, as the appointing of a 
butler, cook, or other servant, &c., and the rela^tion 
has been gradually extended, so as to include within the 
exceptions all cases in which the making of a certain de- 

(a) Wells V. Hortan, 4 Bing. 40 ; Smith v. NeaU, 2 C. B. N. S. 67. 
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Bcription of contracts is neceBsary and incidental to the 
purposes for which the corporation was created (b). 

It is interesting to trace and observe the conflict which 
ha^preyailed in the English Courts on this subject — ^the old 
common law'rule of necessity and trivial and ordinary occur- 
rence on the one hand, and common sense and common 
justice on the other, till at last they hit upon executed con- 
sideration, which they held took the case out of the old 
common law rule ; and they held that the plaintiff in such 
cases might recover, although there was no seal to the con- 
tract by virtue of an executed consideration. But soon 
cases arose in which the consideration was not executed, 
and yet natural justice demanded that the plaintiff should 
recover ; and the Courts (it mattered not whether the con- 
sideration were executed or not) as in the cases of Clark v. 
Cuchjieli Union and Church v. The Imperial Oas Compo/ny 
(c), declared that the action was sustainable. I think the 
result of the more recent authorities {d) justifies the Court 
in holding that the decisions in such cases as East London 
Water Works Co. v. Bailey (e), Lampreli v. BUlericay Union 
(/), Diggle v. London dk BlackwaU By. Co, {g). Homer- 
sham V. Wolverhampton Water Works Co. (A), London 
Docks Company v. Linnott (i), Finlay v. The Bristol and 
Exeter By. Co. ( j), Sm,art v. West Ham Union (4), in so far 

(b) Clark V. Cuckfield Union, i6 Jur. 686. 

(c) 6 Ad. & £. 846. ^ 

{d\ Severity v. The Lincoln Gas Light Co., 6 Ad. & £. 829 ; Clark v. Cuck- 
field Union, 16 Jur. 686; Church v. The Imperial Gas Light Co., 6 Ad. & 
£. 846 ; Henderson v. Australian Steam Navigation Co., 5 £. & B. 409; 
Reuter v. The Electric Telegraph Company^ 6 £. & B. 341 ; The Governor 
df' Co. of Copper Miners v. Fox, i6 Q. B. 229; Australian Royal Mail 
Steam Navigation Coj v. Marxetti, xi Ex. 228; Nicholson v. BroMeld 
Union^ L. R. i Q. B. 620 ; Broughton v. Manchester Waterworks Co., 3 
B. & Aid. I ; Fishmongers v. Robertson, 5 M. & Gr. 131 ; Haigh v. Bierley 
Union, £. B. & £. 873 ; Sanders v. St. Neoi's Union, 8 Q. B. 810 ; The South of 
Ireland Colliery Co. v. Waddle, L. R. 3 C. P. 463 ; S. C. in £x. Cham. 
L. R, 4 C. P. 617. 

(e) 4 Bing. 283. 

(/) 3 Ex. 283. 

(g) 5 Ex. 442. 

(A) 6 Ex. 137. 

(i) 8 E. & B, 347. 

{j) 7 Ex. 409. 

(k) 10 Ex. 867. 
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as they are in conflict in principle with the first mentioned 
cases, are superseded, and the law must be as settled in the 
Court of Exchequer Chamber, in the South of Ireland Cclr 
liery Company v. Waddle (0 . The question raised in that case 
was, whether a trading corporation could contract without seal 
or not, and whether the power so to contract depended upon 
the magnitude or the insignificance of the subject matter, 
or upon whether or not the contract was for a purpose con- 
nected with the objects of the incorporation ? And the Court 
answered that a trading corporation can contract without 
the corporate seal, no matter what the magnitude or in- 
significance, frequency or infrequency, of the subject matter 
of the contract may be, provided that the contract be for a 
purpose connected with the objects of the incorporation. 

Cockbum, C.J., pronounced the judgment of the Court 
of Exchequer Chamber, in these words : — ''We are asked to 
overrule a long series of decisions in all the Courts, which, 
in accordance with sound sense, have held that the old rule 
as to corporations contracting only under seal does not ap- 
ply to corporations or companies constituted for the pur- 
pose of trading, and we are invited to re-introduce a relic 
of barbarous antiquity. We are all of opinion that the 
judgment of the Court of Common Fleas ought to be affirm- 
ed. It is unnecessary to say more than that we entirely 
concur in the reasoning and authority of the eases referred 
to in the judgment of Bovill, C. J., which seems to us to exhaust 
the subject. In early times, no doubt, corporations could 
only, subject to the well-known exceptions, bind themselves 
by contracts under seal, and for some time that rule ms 
applied to corporations which were formed for the purpose 
of carrying on trade. But the^ contrary has since been laid 
down by a long series of cases, and may now be considered 
settled law. The machinery contracted for in this case was 
clearly necessary for the purpose for which the company 
was formed, viz., the working of coal mines." 

In the case in judgment the defendants are a trading 
corporation, and the subject matter of the contract, the em- 
ployment of an engineer, is not only within the scope of the 

(Q Supra. 
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powers conferred on the defendants by the Act incorporat- 
ing them, but is essential and absolutely necessary for the 
purposes connected with the objects of the incorporation, as 
much so certainly as the maqhinery contracted for in the 
case of the SotUh of Ireland CoIUery Co. v. Waddle, with 
which to work the coal mines, and it is precisely within the 
principle of that case. 

True, the appointment of and contract with, a chief 
engineer, by the defendants for th'e supervision of the entire 
and complete construction of a great railway, might well 
be by a formal contract under the seal of the corporation. 
It is not a trivial or an insignificant matter, falling within 
the exceptions heretofore recognized as justifying the dis- 
pensation of the corporate seal ; but whether of great mag- 
nitude or of slight significance, of daily occurrence or to 
happen but once in the history of the defendants, makes 
no difference in the case of a trading corporation, provided 
that the contract and the subject matter of it be for a 
purpose connected with the objects of the incorporation. 
This principle was distinctly enunciated by Lord Camp- 
bell in the Oovemor and Co. of Copper Miners v. Fox (m), and 
in many other cases, and lastly by the Exchequer Chamber in 
South of Ireland CoUiery Co v. Waddle. 

On principle, I can imagine no objection to the directors, 
who are the primary agents of the corporation, immediately 
by vote to express their assent and to contract, which in 
effect is the assent and contract of the corporation, or me- 
diately through an agent authorized by a vote of the 
directors. The corporation may as well express its assent 
to a proposition by the direct vote of its directors, as to the 
appointment of an agent, as the president of the corpora- 
tion to give such under sanction of the corporate seal. To 
suppose the contrary would be to hold that the power to act 
by an agent is greater than the power to act in person — an 
absurdity. The mode of proof can be the only difference 
in fact. It seems unreasonable to say that a distinct pro- 
posal made in a corporate meeting and accepted by a 
corporate vote, would not constitute a contract binding upon 

(m) Supra. 
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the corporation ; and when the argeement is entered upon 
the corporation books, this seems to have been held suffi- 
cient evidence of the contract as against the corporation (n). 

The charter of the defendants, a railway company, and 
an aggregate trading corporation, contemplates, and even 
directs, the business of the corporation to be transacted 
exclusively by a special body or board of directors, and the 
acts of such body or board evidenced by a legal vote, on a 
matter within the scope of the powers of the corporation, or 
connected therewith, as the law is now settled in England, 
are as completely binding upon the corporation, and as 
complete authority to their agents, as the most solemn acts 
done under the corporate seal. If these boards are appointed 
and act in the mode prescribed by the statute creating the 
corporation, to suppose that they are not 4he agents of the 
corporation for any purpose within the range of their duties, 
because not appointed under the corporate seal, or that 
their contracts are not valid because not solemnized by it, 
would be, in the language of Mr. Justice Story, to sup- 
pose that the common law is superior to the legislative 
authority ; and that the legislature cannot dispense with 
forms or confer authorities which the common law attaches 
to general corporations. The corporation is a legal fiction. 
It has no personal corporeal existence. True it is a legal en- 
tity. It can only act by agents. Its lawful agents are its 
legally appointed and duly qualified directors ; and the will 
of the majority of the directors, lawfully expressed, is the 
will and act of the corporation ; and by it the corporation 
is bound, whether evidenced by its corporate seal or only by 
the recorded votes of its directors. 

This seems to be the logical sequence of the decision in 
the Exchequer Chamber in South of Ireland Colliery Co. v. 
Waddle. It widely differs from the law as enunciated m 
many cases decided by the Courts in Ontario. Nevertheless, 
I think it the correct view of the law as applicable to trading 
corporations. If I am in error I can be set right by appeal. 

Jvdgrnewt for ike plaintiff on the demurrer. 

(n) Maxwell v. Dullidgt College, t Fonbl. £q. 306J 
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Ejectment — Unpatented lands — Mere possession of plaintiff — Subsequent 

possession of defendant. 

In 1862. T. erected a house on the land in question, the fee of which was 
in the Crown, and lived in the house and exercised acts of possession on 
the land for two years, when he died. Before his death, he verbally 
gave the house and his interest in the land to his daughter, the wife of 
W., who was residing with him. After T.'s death, W. resided on the 
land for a few months, and then left. W. conveyed to the plaintiff by 
deed, which was registered. After the conveyance to the piaintifif, and 
about two years before action, the defendant commenced ploughing part 
of the land in question, and afterwards took possession of the whole, 
though forbidden by the plaintiff. The action was commenced in 1880. 

Held, that the mere prior possession of W., the plaintiff's grantor, was not 
sufficient to entitle the plaintiff to recover as against the mere possession 
of the defendant. 

Ejbctmekt to recover posseBsion of Lot 617, and two 
chains of the southerly portion of 619,in the Dominion survey 
of lands in the Parish of St. Agathe, in the County of Pro- 
vencher, tried before Dubuc, J,, without a jury, in December, 
1880, which resulted in a verdict for the plaintiff* 

From the evidence it appeared that, some eighteen years 
before action, one Paul Trippe erected a house or cabin on 
the west sidiB of the Bed Biver in the Parish of St. Agathe, 
upon a piece of unpatented land. It did not appear whether 
any survey had been made of the lands at that time. The 
only description given of the land on which the house was 
erected was given by one James White, who said that ** the 
l^nd was twelve chains in width by two miles more or less 
in depth." Trippe lived on the land for about two years 
after putting up the cabin or house, and then died ; before 
his death he verbally gave the house and his interest in the 
land, whatever it might be, to his daughter, the wife of the 
witness James White. Trippe's daughter was living in 
the house with her father at the tipie of the gift, although 
married to James White. She died in February, 1876. 

James White, being sworn, said that about six years before 
action he executed a deed of the lands in question to the 
plaintiff, which was registered. 
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In addition to this evidence counsel for the plaintiff 
adduced the following evidence of possession on behalf of 
the plaintiff. 

James White said that after the death of Paul Trippe, 
" he resided on the land one winter, but never worked on 
the [land after Trippe*s death. He wintered on the land 
the winter immediately after Trippe's death. The land 
was never occupied by anybody after he left. The building 
were carried away by strangers or burnt down. It might 
be ten years or more since the buildings were taken away 

from the land." 

* 

The Plaintiff said '' I am the plaintiff herein. I pur- 
chased the land in question in this suit from James White. 
The defendant commenced two years ago to try to take 
possession of the lower two chains of the land. The land 
purchased by me from James White is twelve chains in 
width. When I saw the defendant ploughing on the two 
chains of land for sowing in the spring of 1878) I told him 
the land was mine. He said to me, ' Look here, Lacerie ; 
my lot is only eight chains wide while yours is twelve, I will put 
a crop in it in the meantime ; and if you get your patent for 
the whole twelve chains, I will pay you rent for using it in 
the meantime ; if on the contrary, I get the piltent for ten 
chains, that is for the two chains in question, I will then 
reimburse you or compensate you for your ploughing on 
the land." I assented to that on the condition that he 
would pay me rent in the meantime. He never paid the 
rent in question, though he cultivated it every year since. 

* * * In the fall of 1879, he commenced to plough on 
the remaining ten chains, that is on Lot 617 of St. Agathe. 
The two chains above mentioned are the southern two 
chains of Lot 619. I went to see the land, and saw that it 
was ploughed all the width. I saw the defendant, and 
asked him why he was taking my land ? He said he had 
purchased it from J. H. McTavish (an officer of the 
Hudson Bay Company) to whom I had mortgaged it. * 

* Another time I saw the defendant, and he told me 
he had only rented the land from Messrs. Bain & Blanch- 
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Had been permitted to put a crop in it. 
I crop on Lot 617 last spring, and bar- 
he fall, though I forbade him to do it. 
1 about twenty acres on Lot 617 only 
* While defendant iras harveating 
md, I went and forbade bim to take 
,t work witb eight or nine men. As I 
ift. This fall the defendant h^s ploughed 
Jot 617. In November last the defen- 
amoved a building placed there by me- 
me of a bouse which I was using for a 
ng was OQ the southern two chains of 



-"When I say that defendant agreed 
he use of the two chains in the spring of 
le agreed to pay me a small compensa- 
)pB in the land I bad broken, and of 
Bsaion every year, until the patent from 
I granted to either him or me. I did 
upensation in the foil or at any time, 
d the northern eight chains of Lot 619. 
indant bad made application to the 
two ohains in question along with his 
t chains." 

id, "I am a farmer. I lire in St. 

as owner, the land next to the land in 
a, on the eoutbem side. I live on Lot 
t the land in question is Lot 617. I 
her the defendant owns the southern 
19, bat I know that be harvested the 

chains this last fall. Lot 617 was 
id harvested, by the defendant to the 
' twenty acres this last season. I have 
mr years — since I have been living there 
mt there, some three or four years ago, 
ed Lot 617, and the.plaintiff 619 ; but 
bey discovered that they were on the 
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wrong lots ; and subsequently the plaintiff took and occupied 
Lot 617. The defendant took and occupied lot 619. 
This last fall the defendant sowed and harvested aboat 
twenty acres on Lot 617, and ploughed on the same 
this last fall." 

In this Term McCoU obtained a Bule nisi calling upon the 
plaintiff to show cause why the verdict for the plaintiff 
should not be set aside and a nonsuit entered. 

McKende showed cause, and McColl supported the Bule. 

Wood, O.J. — Does the evidence enable the plaintiff to 
recover, in an action of ejectment, either Lot 617 or two 
chains of Lot 619, when it is admitted the title to both Lots 
617 and 619 is in the Crown ? I really do not know from the 
evidence, whether the plaintiff resides upon the lands at all 
— indeed, I do not think he does. No demonstrative 
possessory acts on his part, indicating actual possession, 
and actual occupation and ownership, are shown. He 
seems rather to have passively relied on his title derived 
from James White, who could confer on him no title 
whatever. 

No authority can be found, where, upon such possession 
as is disclosed by the evidence in this cause, the plaintiff 
in ejectment has been held entitled to recover. 

I must confess that, in my opinion, the cases cited by 
the learned Judge who tried the case, in rendering his 
verdict in this cause, do not at all support the conclusion 
at which he arrived. It is not a question of fact ; if it 
were so, I should not feel at liberty to disturb the conclusion 
which he has reached. It is a question of law whether or 
not on the evidence of possession before the Court, the 
plaintiff has a right to recover. 

If in this case possession is to be the test of recovery, the 
defendant must succeed ; for his actual possession is much 
more continuous, persistent, and notorious, than that of the 
plaintiff. It is said if the defendant be shown to be a 
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mere ' wrongdoer, proof of prior possession, and of the 
wrongful act of the defendant, whereby the plaintiff is 
deprived of such possession, is sufficient 'prima fade evidence 
of title, but it is mere prima facie evidence of title, and in 
general may be displaced by the defendant showing title in 
himself, or title out of the defendant. 

Doe dem. Hughes v. DyebaU (a) is a Nisi Prius decision. 
Ejectment was brought to recover possession of a 
room in a house. The defendant had taken forcible posses- 
sion of the room ; the plaintiff proved a lease to himself 
of the house, and a year's possession, and rested his 
case there. It was objected for the defendant that no 
title was proved in the demising parties to the lease. Lord 
Tenterden, G.B., said, *' That does not signify ; there is 
ample proof ; the plaintiff is in possession, and you come 
and turn him out ; you must show title." 

This case only goes to this length, that, if it is proved 
that the plaintiff let the locus in quo to a, tenant who held 
peaceable possession for about a year, this is sufficient 
prima facie evidence of title as against a party who came in 
the night and forcibly turned such tenant out of possession. 

In Peaceable v. Watson (b) the question raised and de- 
cided was upon the rejection of evidence, and had nothing 
to do with the subject imder consideration, except as to the 
applicability of that evidence if received to show the seisin 
of the person under whom the lessor of the plaintiff claimed. 

In Davison v. Gent (c), in so far as possessory title is con- 
cerned in ejectment, the court held that against a person 
who has entered forcibly as a mere wrongdoer upon the ac- 
tual possession of another without any title, evidence of 
prior possession is sufficient to enable the latter to recover 
against the former; and the plaintiff does not lose his 
right to insist on such possession by setting up a title which 



(a) Moo. & Mai. 346. 



{c) I H. & N. 744. 



(b) 4 Taunt. 16. 
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he fails to estabysh in proof. If this case is carefully ex- 
amined it will be found, I think, to afford no support to the 
possessory title of the plaintiff in this action as disclosed 
in the evidence. 

I am unable to see that Doe dent. WiUis v. Birchmore (d) 
can be evoked to sustain the verdict for the plaintiff. That, 
as in most of the cases of possessory title, turned upon some 
of the relations and consequences growing out of landlord 
and tenant, or lessor or lessee, none of which are applicable 
to the case before me. 

Asher v. Whitlock (e). I have carefully examined this case, 
and I really think that, in its facts and law, it has but a 
remote bearing upon the case now in judgment. The real 
point decided is in my opinion properly expressed in the 
head note in these words, " A person in possession of land 
without other title has a devisable interest, and the heir of 
his devisee can maintain ejectment against a person who 
has entered upon the land, and cannot show title or posses- 
sion in any one prior to the testator." 

Title by estoppel, as between landlord and tenant, is ex- 
cluded from the case. I need, therefore, not consider that 
question. 

« 

I admit that in the case of lands, proof of possession is 
prima facie evidence of seisin in fee (/). But the posses- 
sion in actions of ejectment must be actual and nnint^- 
rupted ; and it may be met in actions of ejectment by show- 
ing title out of the claimant {g). Even in the strongest cases 
of mere possession it is only prima facie evidence of title. 
Of course I exclude estoppel and the statute of limitations. 
If it appear by the evidence that neither party is entitled 
to the right of possession, but that the right is vested in 
some third person, not a party to the record, the defendant 

{d) 9 Ad. & £. 662. 

(e) L. R. I Q. B. I. 

(/) Doe dem. Daniel v. CouUkred, 7 Ad. & E., at p. 239 ; jfayne v. Price, 
5 Taunt. 326. 

(g) Goodright v. Swymmer, i Ld. Ken. 385. 
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9 record to be in poBses^jon is entitled to 
1 he doeB not pretend to claim nnder or 
liird petBon (h). The onus of proof of 
itiff, becanee the defendant, being a ten- 
is prima facie entitled to posseBsion. 
tely and legally entitled to snch poBseB- 
f the record alone, sb against all the 
al owner ; and if any third person be 
1 owner, or entitled to actual pOBsesBion. 
•laintifT is not entitled to aacceed, bnt a 
t for the defendant shotild be entered (t). 

Id not think the evidence of the prior 
l^ntiff as opposed to the possession of 
cient in law to entitle him to recover, 
y the evidence that the plaintiff had no 
the legal estate is ontstandii^ in the 
trial could not in this respect help mat- 
intLff must be non-suited. 

Rvle ahsolute. 

. Horn. 3 M. & W. 333. 

V. Alford, I D. ft L. 470; CoU on Ejectment, 287, 
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THE MAYOR and COUNCIL of thb CITY of WINNIPEG 

V. CAUCHON. 

Corporation — Power to construct bridge — Implied power to expropriatt 

lands. 

By 43 Vict. cap. 27, sec. 2 (Man.), the plaintifif corporation bad full power 
and authority to construct a bridge across the Red River, at such place 
within the City of Winnip^ to such place in St. Boniface on the oppo- 
site side of the river as they might deem advisable. No express power 
to expropriate lands was given by the Act. The plaintifis under this 
enactment took lands of the defendant on the bank of the river in St. 
Boniface for one of the abutments of the proposed bridge, whereupon 
the defendant commenced an action of ejectment against them, and this 
bill was filed to restrain the defendant from proceeding with the action 
of ejectment. 

Held, Wood, C.J., dissenting, on demurrer to the bill of complaint, that 
the plaintiffs had no implied power to expropriate lands, though they 
were absolutely necessary for the purposes of the bridge. 

Bb-heasino of a judgment of the Chief Justice over- 
ruling a demurrer to the plaintiffs' bill of complaint, and 
granting an injunction to the plaintiffs to restrain an action 
of ejectment brought by the Hon. Joseph Oauchon, the de- 
fendant in this suit, against the Mayor and Council of the 
city of Winnipeg. 

By the Manitoba statute, 43 Vic. cap. 27, sec. 2» the 
mayor and council of the city of Winnipeg were granted 
*' full power and authority to construct a bridge across the 
Bed Biver for railway and ordinary traffic, at such place or 
point within the limits of the said corporation, to such place 
or point in St. Boniface, on the opposite bank of the Bed 
Biver, as the said corporation may deem advisable.'' There 
was no express declaration in the Act that they might ex- 
propriate or otherwise acquire land on the banks of the 
river for the purposes of the bridge. 

Pursuant to the above clause the mayor and council 
commenced building the bridge, and entered upon lands of 
the defendant in the Parish of St. Boniface on the banks 
of the river, and used a portion for the convenience of their 
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workmen, and proceeded to erect upon another portion a 
permanent structure intended as an abutment for the pro- 
posed bridge, without the^leave of the defendant, and with- 
out compensation to him. The defendant herein then filed 
a biU to restrain the plaintiffs from using his land, but the 
injunction sought was refused by the Chief Justice. He 
then brought an action of ejectment against the plaintiffs 
herein to recover possession of the lands taken and occu- 
pied by them, whereupon the plaintiffs filed their bill, 
joining the contractors in charge of the work, asking for an 
injunction to restrain the defendant from further prosecut- 
ing his action of ejectment. The bill of complaint set out 
the section of the Act above quoted, and averred the right 
of the plaintiffs to construct a bridge pursuant thereto, and 
alleged that an action of ejectment had been commenced 
by the defendant against them ; they admitted the title of 
the defendants to the land in question, but claimed that, as 
they were authorized by the above quoted Act to construct 
the bridge, they had impliedly power to expropriate lands 
actually necessary for the bridge, alleging that the lands in 
question were so actually necessary. 

The defendant demurred to the bill of complaint for 
want of equity, assigning as his grounds of demurrer, 

1. That the Legislature had no power to pass the Act. 

2. That the Legislature had not exercised their power, 
if any, to give the plaintiffs the right to expropriate lands. 

3. That if the plaintiffs are authorized to take the land 
of the defendant, there is a complete defence to the action 
of ejectment, and they should not have asked for the inter- 
ference of a Court of Equity. 

The first ground was not insisted on. The Chief Justice 
granted the injunction asked for, and on the case coming 
before him on demurrer, he over-ruled the demurrer. 

The case now came before the Full Court by way of re- 
hearing the judgment of the Chief Justice. 
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McCoUy for the defendant. The Act does not expressly 
give power to expropriate lands, and as it is now sought to 
take away a common law right the Act should be strictly 
construed. He cited Keily v. Keily (a), AUy.-Oen, y. Cor- 
poration of Leeds (fc), WeUs v. London (c), WiUon y, CknMr 
cU of Port Hope (i), Fretoin v. Lewis (e). 

Biggs, forTthe plaintiff, relied on the judgment of the 
Chief Justice over-ruling the demurrer. ^ 

DuBuc, J. — The question to be determined is, whether the 
plaintiffs were by the Act of the Legislature, 43 Vict, cap, 
27 authorised to take and expropriate the land of defendant 
as they have done. 

The plaintiffs by section 2 of the Act are granted ** fall 
power and authority to construct a bridge across the Bed 
Biver for Railway and ordinary traffic purposes, at such 
place or point within the limits of the said corporation, to 
such place or point in St. Boniface, on the opposite bank of 
the Bed Biver, as the said corporation may deem advisable." 

This is all the power and authority granted to them by 
the Act of the Legislature referred to. From the above, it 
is clearly seen that there is no express authorization to take 
the land. We do not even find the slightest mention made 
in regard to the land of the defendant, or to any other land, 
to be taken for the purpose of the bridge. 

The question then narrows itself to the following : — ^Have 
the plaintiffs 'an implied authority to take the land for the 
purposes of the bridge ? Their contention is that they have. 
They claim to be so authorized, as they say in their biH 
** that the powers exercised by them in respect of the said 
land are absolutely necessary for the proper construction of 
the said bridge." And as they are authorized to constnict 
the bridge, they claim by inference, that the authority to 
use the land in question is impliedly given to them. 

(a) 3 App. R. 438. {b) L. R. 5 Ch. App. 583. 

{c) L.:R. 5 Chy. Div. 126. {d) 2 Gr. 370. 

{e) 4 M. & Cr. 249. 
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The lands in question are in the Parish of St. Boniface, 
outside the limits of the corporation of the City of Winni- 
peg, and the plaintiffs have no control or power whatever 
oyer them. Therefore they cannot claim any authority but 
what is given to them by the above mentioned statute. 

We have now to consider whether a man's land can be, 
against his consent and without compensation, taken and 
expropriated by a public body for a public work, without 
special enactment and by a mere constructive and implied 
authority. 

As to the question whether Parliament has the power to 
expropriate land for public purposes without compensation, 
there cannot be any doubt. But the Legislature is very 
cautious and particular in exercising such power, and it 
very seldom resorts to it. And in all cases, it must clearly 
appear that such extraordinary power has been exercised. 
The courts are not generally disposed to sanction such invasion 
of a private right by mere construction of a statute. They 
enforce it when they are satisfied that it has been clearly 
and undoubtedly granted. *' It has always been held that a 
corporation takes nothing except what is plainly expressed 
and unequivocally granted " (/). 

''CSompaniesincorporatedby Act of Parliament, andhaving 
compulsory powers to take land and construct works, are 
bound to act in strict accordance with the powers which 
have been vested in them by statute " (^). Even when the 
powers are conferred which may be exercised without caus- 
ing a nuisance, and new and unforeseen circumstances render 
the exercise of the powers impossible without a breach of 
the law, these powers cannot be exercised without making 
the parties liable {h). 

In this case, the Legislature has authorized the construc- 
tion of the bridge ; and the plaintiffs claim that, as they 

(/) Sedgwick on Stat, and Const. Law, 294. 

(g) Kerr on Injunctions, 175. 

(A) Regina v. Bradford Navigation Co, 6 B. & S. 631. 

24 M.B. 
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cannot construct the bridge without taking the land, they are 
empowered to take and expropriate it for the conBtmction. 
It may be questioned, and it was argued by counsel for the 
defendant that it is not physically impossible to erect the 
abutment of the bridge without taking the land of the 
defendant, and that the bridge might be constmeted from 
the western bank of the riyer to the eastern bank, and that 
the eastern abutment might be erected in the bed of the 
river, near the bank, and immediately adjoining the land 
of the defendant, without taking any portion thereof. Bat 
I do not think it necessary to decide that question. The 
plaintiffs have themselves sought and obtained from the 
Legislature the powers they wanted in respect of the con- 
struction of the bridge, and the Legislature has granted 
them all the powers they wanted and asked for for that 
purpose. If they have failed to ask for all the power and 
authority which they require for the purpose of constructing 
with ease and fcMsility the works they wanted to accomplish, 
I do not think it would be proper for them to ask the 
Court for powers which the Legislature has not granted 
.them, or that it would be proper for the Court to take upon 
itself to go beyond'the action of the Legislature and declare 
that they should have such powers. 

It may be a matter of regret that a work of that import- 
ance to the public should find difficulties in its construction 
by the assertion of a private right, but a man's right to 
keep and retain the possession of his own land is a 
primordial right which can be invaded and taken from him 
by the only power entitled to do it, the Legislature, and in 
strict accordance with the provisions of the law authorizing 
it. And in the absence of clear and special enactmente to 
that effect, it would be dangerous for the Court to step in 
and assume Legislative powers. 

In most cases on the subject, we find that when corpora- 
tions are in the true exercise of the real powers granted to 
them, if some injury or nuisance only is thereby caused to 
the land or other property of private persons, without the 
land being taken and used for the benefit of the Corporation, 
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the Courts have almost inyariably restrained the Corpora- 
tion from exercising the powers granted to them by the 
Legislature (i). 

In Atty.'&en. v. GorporaHon of Leeds, the Corporation 
had obtained from Parliament power to construct a sewer 
draining into the Biver Aire ; and it was held that though 
the Biver Aire was polluted before it received the drainage 
of Leeds, and though the sewer had been completed and 
in operation for sixteen years before proceedings were 
taken, the Court, at the instance of the landowners along 
the river, would interfere by injunction restraining the 
defendants from further polluting the river. It was urged 
in that case that the sewer was a matter of necessity, and 
that the drainage could not be done into the river without 
creating the nuisance complained of ; the Court nevertheless 
held that the defendant had no right to create a nuisance. 

It was stated in argument and it is well understood by 
both parties herein, that the object of the defendant in suing 
out his writ of ejectment was not to absolutely prevent 
the plaintiffs from constructing the bridge ; but he seeks to 
assert his legal right to the land in question in order to 
obtain compensation. The plaintiffs contend that the 
defendants cannot claim any compensation because the 
Legislature has not made any provision for compensation. 
But the defendant in answer to that proposition, may pro- 
perly contend that the Legislature has made no provision 
for taking his land against his consent. And the plaintiffs 
claim that, as they are empowered to construct the bridge, 
and they cannot construct it without taking the land of the 
defendant, they should, by inference, have the implied 
authority to take the land. But the defendant, following 
the same line of argument, may also say that, by the same 
inference and implied authority, he should be entitled to keep 
and retain his own land until it is paid for. He first asked 
the interference of this court by filing a bill and moving 
for an injunction to restrain the plaintiffs from taking his 

(i) AtU'Oen, v. Corporation of Leeds, L. R. 5 Ch. App. 583 ; Regina v. 
Darlint^on Board of Health, 5 B. & S. 515 ; Oldaker v. Hunt, 6 DeG. M. 
& G. 376. 
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land ; and the decision of the learned Chief Justice having 
been against him, he thought he had no other resource bat 
to assert his right to his land by action in the Court of 
Queen's Bench. And the plaintiffs having filed their bill 
and obtained an injunction to restrain his action at law, 
he demurs to the bill for want of equity. 

If the plaintiffs had been vnlling to fairly and reasonably 
compensate the defendant for the portion of land so per- 
manently taken from him, and for the use of the portion 
temporarily used by them, and if they had offered to him a fair 
and reasonable compensation, which might have been very 
inconsiderable, and if they had alleged the fact in their bill 
of complaint, it seems that they, the plaintifb, would have 
had the equity on their side, and the demurrer for want of 
equity would appear to have less foundation. And the 
order to restrain the action of ejectment might have im- 
posed such terms on the plaintiff as would have secured 
to the defendant all that he might have been entitled to 
claim. Something to that effect was done in PoweU v. 
Thomas (J). The plaintiff had made to the defendant a pro- 
posal of arrangement to pass a railway across his land, 
and receiving no answer he made his railway. Four or 
five years afterwards the defendant brought an action of 
ejectment, whereupon the plaintiff filed his bill for an 
injunction, charging acquiescence. The Court on motion 
restrained the action of ejectment, upon the plaintiff giving 
judgment in the ejectment case, and paying a sum into oonrt 
not less than the amount of the utmost valuation of the land. 

It may be stated that if the defendant should be allowed 
to proceed veith his action of ejectment, and should recover, 
the construction of the bridge will be prevented and great 
inconvenience will result to the public. But it is a well 
known principle that the fact that a large population may 
suffer unless the rights of an individual are invaded, cannot 
be taken into consideration by the Court {k). 

{ff 6 Ha. 300. 

(*) Spokis V. Banbury Board of Health, L. R. x Eq. 4a; Goldtmidr, 
Tunhridge WtUs Improvitnent Commission4rs, L. R. x £q. i6z ; AU.-Q*^ 
▼. Colney Hatch Asylum, L. R. 4 Ch. 146. 
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In Wells V. London (Z), Bramwell, L. J., said, ** The con- 
tention of the appellant really is that the plaintifiTs right is 
confiscated for the benefit of the company. !Fhis is what 
the Legislature never does." In Kerr on Injunctions, at p. 
181, it is said, ''Where a plaintiff has proved his right to 
an injunction against a nuisance, it is no part of the duty 
of the Court to inquire in what matter the defendant can 
best remove it. The plaintiff is entitled to an injunction 
at once, unless the removal of the injury is physically im- 
possible ; and it is the duty of the defendant to find his 
own way out of the difficulty, whatever inconvenience or 
expense it may put hun to." This may be considered a 
hardship but it is the law. Dura lex^ $ed lex. 

It may be said also that the defendant should not be al- 
lowed to proceed in ejectment, if his object is to obtain 
compensation, but it has been held (m) that the motives 
by which a man is actuated in seeking the aid of the Court 
to keep corporations within the limits of their authority, 
matter nothing. 

Without in any way basing the decision in this matter 
on what should, or should not, have been done since this 
soit was commenced, I may |)erhaps remark that, as to 
the equity invoked by the plaintiffs in their bill, if they con- 
tend and wish to allege that the omission of a provision in 
the Act, 48 Vict. cap. 27, to authorize them to take and ex- 
propriate any land required for the erection of the eastern 
abutment was a mere oversight, they might as before men- 
tioned, have provided for it in offering compensation to the 
defendant ; or they might have had the Act in question 
amended and an expropriation clause inserted, as a full ses- 
sion of the Legislature was had since the proceedings were 
taken in this matter. If they had done so they would have 
shown their disposition to recognize and respect the legal 
and equitable rights of the defendant. But this is only a 
remark on the case, without giving it any weight in arriv- 
ing at the conclusion I have come to. 

(0 L. R. 5 Chy. Div. 126. 

(m) Sutton V. Corporattan 0/ Norwich, 27 L. J. Ch. 739. 
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Under all the circumstances of the case, and in accord- 
ance with the principles laid down, and the authorities 
cited, I am of opinion that the Legislature have not in the 
Act in question exercised the power to expropriate land, 
and that the second ground of the demurrer is well 
founded. 

As to the third ground in regard to the full defence at 
law of the plaintiffs to the action of ejectment, I do not wish 
to decide or discuss the question. I think that the demurrer 
should be allowed with costs and the order for injunction 
vacated, also with costs. 

MiLLBB, J. — The plaintiffs, the Mayor and Corporation of 
the City of Wiimipeg, by their Act of Incorporation and 
amendment, have no right to own, take possession of or ex- 
ercise powers over land in the Parish of St. Boniface, unless 
cap. 27 of 48 Vict, gives them rights and powers ; and were 
it not that the learned Chief Justice of this Court has stated 
in his judgment that he has not a shadow of doubt upon 
the subject, I should not have discussed the matter at 
such length. 

It being admitted that the defendant's title to the locus 
in quo is good, we must look to see what authority the 
plaintiffs have to expropriate permanently any portion of 
his land, without his consent, and without any express legis- 
lative authority and enactment so to do. And in consid- 
ering it we should do so in the same way as if it were land 
under cultivation ; for the land being, as alleged, " unen- 
closed, wild and uncultivated,'* does not give the plaintifb 
any claim to it and cannot affect the points at issue. 

The question put by the learned Chief Justice is, " Does 
the statute authorize the plaintiffs in express terms, or by 
necessary implication, in the building and constructioQ of 
the bridge to take and expropriate lands requisite and in- 
dispensable for the piers, etc., and exercise all reasonable and 
necessary powers in the carrying out the object of the Legis- 
lature in respect of lands adjoining the works ?" In my 
opinion it does not. 
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That the Legislature have power by express enactment 
to authorize the plaintiffs to take and expropriate the lands 
of the defendant, I think we can have but little doubt ; but 
the rule, as I understand it, is that a corporation is strictly 
limited to the exercise of those powers which are specially 
conferred upon it ; the exercise of a power or the franchise, 
being restrictive of a right of the individual, cannot be ex- 
tended beyond the letter and spirit of the Act of incorpor- 
ation ; and it has always been held that a corporation takes 
nothing but what is plainly expressed and what is unequivo- 
cally granted. A charter with powers conferred is a con- 
tract between the Legislature respresenting a Province or 
State and the Corporation, and no clause of power or priv- 
ilege can be inserted by implication. 

This Act, 48 Vict. cap. 27, allowing the corporation to 
build the bridge is a bargain between the corporation (who 
in 80 doing are like a company of adventurers) and the 
public, the terms of which are expressed in' the statute, and 
the rule of construction in all such oases is now fully estab- 
lished that any ambiguity in the terms of the contract must 
operate against the adventurers and in favour of the public, 
and the corporation can claim nothing which is not clearly 
given to them by the Act (n). 

In AUy.'Qen. v. Leeck (o), it is held that when an Act is 
drawn by a corporation and a proper clause not inserted, 
and the Legislature are caught napping and an ambiguous 
clause inserted, that the Act must therefore be construed 
not without regard to the circumstance that they went to 
Parliament and obtained this power. 

Stephen in his excellent commentary on the Laws of 
England says (p), *' Even for the general good of the whole 
community no unnecessary violation of the rights of pro- 
perty is in any instance allowed by our law. If a new 

(n) Stourbridge Canal Co. v. Whuley, 2 B. & Ad. 79a; Hull Dock Co. 
V. La Marcfi€, 8 B. & C. 42. But see Atty-Oen. v. IntemaHonal Bridge 
Co,, 7 App. R. 537. — E. D. A. 

(o) L. R. 5 Chy. 583, at 587. 

(^)-Vol. i. p. 159. 
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road» for example, is to be made through the grounds of a 
private person in a case where it would be eztensiyely 
beneficial to the public, the Legislature never permits itself 
to do this without consent of the owner of the land, or at 
least without securing to him a complete indemnification." 

The public or corporation therefore are considered in all 
such transactions as an individual treating with an indi- 
vidual for an exchange. All that the Legislature does is 
to oblige the owner to alienate his possession for a reason- 
able price, and even this is an exertion of power which it 
indulges in with caution and which nothing but the 
Legislature can perform. 

Dwarris says (9), ^ the right to appropriate private property 
to public uses is to be regarded as lying dormant in the State, 
until Legislative action is adopted pointing out the occasions, 
the mode, conditions, and agencies, for its appropriation. 
It can then only be taken pursuant to law, but a Legislative 
Act declaring the necessity is for this purpose the law of 
the land, and no further adjudication or finding is essential. 
The principle thus recognised, it has been held, is no violation 
of justice or sound policy and in no degree tends to impair 
the obligation, or infringe upon thd sanctity, of contracts. 
It rests upon the basis that public convenience and necessity 
are of paramount importance and obligation, to which when 
duly ascertained and declared* by the Sovereign authority 
all minor considerations and private rights and interests 
must be held subordinate, otherwise great public improve- 
ments rendered n^essary by the increasing wants of 
society in the development of civilization and the progress 
of the arts might be prevented. The only true rule of 
policy as weU as of law is that a grant for one pubUc 
purpose must yield to another more urgent and important, 
and this can be effected without any infringing of consti- 
tutional rights of the subject. If in such cases suitable and 
adequate provision is made by the Legislature for the 
compensation of those whose property or franchise is injured 

(q) Pott. Dw. 378. 
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or taken away, there is no violation of public faith or pri- 
vate right." 

The Act authorizing the construction of the bridge contains 
the words, '' to such place or point in St. Boniface or the 
opposite bank, etc." The word " to" is always construed 
as exclusive and not inclusive, and the Corporation of 
Winnipeg have therefore only power to go to and not on the 
place or point, and the Act would not authorize their taking 
as they have done, possession of any portion of the bank (r). 

In this matter, if the defendant had appealed from an 
order refusing an injunction when he filed a bill to restrain 
the plaintiffs, I am of opinion the Court would have been 
bound to have granted the injunction applied for. 

It is stated in the judgment although not argued, that 
if this Court does not interfere, the proceedings in ejectment 
would be of injurious consequence, retarding altogether, 
possibly altogether defeating, improvements confided by the 
Legislature to a municipal body and in which the public 
have a deep interest, and for expediency sake the defen- 
dant should be restrained. 

Precisely the same argument was used in WUsan v. Port 
Hape{$)^ but the Court refused to accede to the argument, 
and that judgment and the authorities cited are conclusive 
that Courts will not interfere with the acts of a body of public 
functionaries, or a corporation, so long as they strictly 
confine themselves within the exercise of those duties which 
are confided to them by the law. But if they are depart- 
ing from that power which the law has vested in them (and 
which can not be vested by implication), if they are 
assuming to themselves a power over property which the 
law does not grant them, the Court would no longer con- 
sider them as acting within their authority, but would treat 
them whether they were a corporation or individuals 
merely as persons acting without legal authority. 

(r) Dougall v. Sandwich &» Windsor, etc., Co,, 12 U. C. R. 59. Compare 
R4 Branson 6* City of Ottawa,! Ont. R. 415.— £. D. A. 

{s) 2'Gr. at p. 380. 
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The Court, in. cases of railway companies, canal com- 
panies, and other bodies incorporated by Acts of Parliament, 
is frequently called upon to act upon the above principle, 
and while the Court avoids interfering with that wh^ch they 
do when keeping within the limits of their jurisdiction, it 
takes care to confine them within those limits. And if 
under a pretence of an authority which the law does give 
them to a certain extent, they go beyond the line of their 
authority and infringe or violate the rights of others, they 
would become like all other individuals amenable to the 
jurisdiction of the Court by injunction. 

As these plaintiiOk came to ask us to sanction their going 
beyond what in my opinion is the line of their authority 
and infringe upon an acknowledged legal private right, I 
must refuse to sanction the interference of this Court on 
their behalf. 

The authorities cited by his Lordship the Chief Justice, 
and I have referred to all, or to the books where they are 
cited when I could not refer to the report, do not in my 
opinion support the plaintiffs' contention, but would be 
conclusive in case the act gave the plaintiffs the power to 
take and expropriate the land without affording compensation, 
to prevent the defendant from suing for compensation, 
and also for shewing that if the plaintiff had the power to 
take the lands, and if in the proper exercise of that power 
some injury had arisen unavoidably (having all regard to 
necessities of the works), the plaintiffs could not recover. 

It is not for the Court to infer what motives the defen- 
dant has, and no evidence has been given of any, nor are 
they called upon to say what are the respective rights of the 
parties. 

As Judges we are ably directed as follows by Lieber (t). 
''Let all such judicial determinations bear the impress of 
good faith with liberal views of construction in favour of 
civic liberty. Let everything that is in favour of power be 

(0 Political Ethics. Vol. I. Book I., cap. 6. 
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closely construed, everything in favour of the security of 
the citizen and the protection of the individual be liberally 
and comprehensively interpreted, for the simple reason 
that power is power and therefore able to take care of itself, 
as well as tending by its nature to increase while the citizen 
may need protection." 

In my judgment the demurrer should be allowed with 
costs, and the order overruling same should be set aside 
with costs, as also the order for the injunction. 

Wood, C.J. — If I understood counsel for the defendant, 
he contended first that the corporation of Winnipeg might, 
under powers of expropriation in 88 Yict. cap. 50, sees. 
107 and 112, acquire by expropriation the small portion of 
land on which the eastern abutment in the bank of the 
river is placed, although it may be in the Parish of St. 
Boniface, altogether outside the limits of the corporation of 
Winnipeg. The answer to this is that the sections of the 
Act cited do not give the corporation power of expropriation 
for such a purpose, and its power of expropriation is con- 
fined within the limits of the corporate limits of the city of 
Winnipeg. 

He next argued that 48 Vict. cap. 27, although it em- 
powered the corporation of Winnipeg to build and construct 
the bridge, did not clothe them with the power of expro- 
priating the necessary lands for its construction, without 
which the bridge could not be constructed, and the powers 
conferred were therefore nugatory. No authority was cited 
in support of this proposition, and I can find none. The 
Legislature has conferred upon the corporation of Winni- 
peg, " full power and authority to build and construct 
a bridge across the Bed Biver for railway and ordinary 
traffic purposes, at such place or point within the limits 
of the said corporation, to such place or point in St. 
Boniface on the opposite bank of the Bed Biver, as the cor- 
poration may deem advisable." It has given no powers of 
expropriation of lands ; nor was it necessary it should do 
so, but it has given power to do a certain act which cannot 
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be accomplished without exercising certain powers in re- 
spect of lands on either bank and in the channel of the 
stream of the Bed Biver, to exercise which, in my opinion, 
the corporation has as fall power and authority as it has to 
build and construct the bridge ; for the exercising of those is 
the constructing of the bridge, or the constructing of the bridge 
is the exercising of those powers. A fair exercise of the 
necessary powers in the doing of an act authorized by the 
Legislature, is necessarily implied in the grant of the power 
to do the act. If the exercise of the power reposed, be negli- 
gently, improperly, or unskilfully done, or if it be beyond 
that necessarily implied in the statute in authorizing the 
work to be done, there is no protection. The aggrieved 

• 

party has his remedy by action (i^). No fineise of inter- 
pretation, no rules of construction, no suggestion of any want 
of power, no imaginary defects, can, in the case of this 
statute be invoked by the Court to defeat the supreme will 
of the Legislature, so clearly and uimustakably expressed. 
Notwitstanding, all that may be said in the books about a 
statute contrary to natural equity and reason, or repugnant, 
or impossible to be performed (none of which are involved 
in the present statute) being void, the cases mean nothing 
more than that Courts are to give the statute a reasonable 
construction. They will not readily presume that any 
very unjust or absurd consequence was within the contem- 
plation of the law. But should it happen to be too pal- 
pable in its direction to admit of but one construction,there 
is no doubt in the English law as to the binding efficiency 
of the statute. The will of the Legislature is the supreme 
law of the land and demands perfect obedience (v). What 
the corporation of Winnipeg is empowered under the Act 
to do it has the right to do, and what it is not empowered 
to do it must be considered as having no right to do. The 
allegation in the bill of complaint is that the plaintiffs were 
doing nothing but what they had the right to do xmAer the 
statute; and assuming that the statute empowered the 

{u) Coats V. Clarence Ry. Co., i R. & M. i8i; Attorney-General ▼. 
Metropolitan Board tVorks, z H. & M. 298. 

{v) See X Black. Com. 91, x6o, z86. 
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bridge to be built and conBtructed bj the plaintiffB, as I 
most Bay I think it does, then, for all the 'purposes of this 
demurrer on the most strict construction, I think what the 
plaintiffs have done and are doing is dearly within the 
statutory powers of the Act {w). 

I readily admit that every statute in derogation of the right 
of property, or that takes away the right of a private 
individual, is to be strictly construed; so also must a 
statute in derogation of the common law. There are cases {x) 
which may illustrate in what manner courts of justice 
construe private Acts of the Legislature similar to the one 
now under consideration, and indirectly, in other respects, 
have a bearing upon the subject matter in controversy. 
Attorney-General v. Leeds, and Wells v. London, cited 
by coxmsel for the defendant simply decide the first that 
the defendants could not, in violation of the express 
words of a statute, pollute the Biver Aire so as to create a 
public nuisance, and the latter, that the defendants could 
not shut up a private right of way for which they had no 
statutory authority. 

It seems almost superfluous to refer to the rules for the 
construction of statutes, but I may be pardoned for one or 
two references. 

Bowyer on Constitutional Law, at p. 18, says, *^ Statutes 
ought to be construed, not according to their letter, but to 
the intent and object with which they were made." 
The same rule is laid down in StradUng v. Morgan (y), and 
in Rex v. The Inhabitants of Everdon {z). 

(nr) Stockport District Waterworks v. Mayor, etc., of Manchester, g Jar. 
N. S. 266. 

(4P) Clarence Ry, Co, v. Ths Great Nmth of England Junction Ry. Co,, 4 
Q. B. 46; Kemp v. London 6* Brighton Ry, Co., 3 Jur. 403 ; Bell v. Hull 
S^ Selby Railway Co,, 1 Railw. Cas. 6x6; Lee v. Milner, 2 Y. & C. 
6zz ; Blaksmore v. Qlamorganshire Canal Co,, 1 Myl. & K. 154. at p. z66; 
Edwards V. Wilson, ^Chinytio', Partheriche v. Mason, l)Ad. 6$^', Scales 
V. Pickering, 4 Bing. 448; Attorney-General v. Leeds, L. R. 5 Chy. App. 
583 ; Wells V. London Tilbury &» Southend Ry. Co., L. R. 5 Chy. Div. 126. 

ly) I Plowd. at p. 205. 

(s) 9 East. xoz. 
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In Potter's Dwarria on Statutes, p. 175, it is said, " It 
may be advanced then as a proposition, more guarded than 
the alleged governing maxim — ^the intention shall prevail — 
that effect onghtto be given to the intention of the parties 
to an instrument, or to the object, spirit, and meaning of an 
enactment." 

YattePs first rule is, '' The first general maxim of inter- 
pretation is, that it is not allowable to interpret what has 
no need of interpretation. When a deed is worded in 
clear and precise terms ; when its meaning is evident, and 
leads to no absurd conclusion ; there can be no reason for 
refusing to admit the meaning which such deed naturally 
presents. To go elsewhere in search of conjectures, in 
order to restrict or extend it, is but an attempt to elude 
it." ** The interpretation which renders a treaty [statute] 
null and yiefficient, cannot be admitted ; it is an absurdity 
to suppose that the very terms of a deed should reduce it 
to mean nothing. It ought to be interpreted in such a 
manner, as that- it may have its effect, and not prove 
vain and nugatory." "To violate the spirit of the law 
while we pretend to respect the letter is a fraud no less 
criminal than an open violation of it. It is equally repug- 
nant to the intention of the law maker, and only evinces 
a more artful and deliberate villainy in the person who is 
guilty of it" (a). 

I have carefully examined the collection of rules in Bac. 
Abr. under the title " Statute," and I can find no author- 
ities against holding that the statute under consideration does 
not clothe the corporation of Winnipeg with full and ample 
power to build and construct the bridge in question, with 
the right to exercise all necessary powers in respect of the 
bed and soil of the river and the banks thereof in the course 
of its construction, being liable, of course, for any improper, 
negligent, unskillful or excessive exercise of those powers ; 
on the contrary, I think, all the authorities, and in my 
judgment, reason and common sense concur in suppoit of 

(a) Law of Nations, at pp. 244, 253, 258. 
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the proposition. To hold otherwise would, in my opinion, 
be a violation of all the fundamental rules of construction, 
render inoperative and of no effect an Act of the Legislature 
— nay, worse, by conjectural construction, render abor- 
tive and meaningless the plainest possible enactment of the 
Legislature. 

It was suggested by counsel for the defendant that the 
bridge might be built and constructed without abutments 
for the superstructmre of the bridge to rest upon, and in that 
way avoid the touching of the banks at all. I can scarcely 
think the learned counsel serious in this suggestion — if 
serious it is a question on which the allegation of fact is 
against him in the plaintiffs' bill of complaint which, on 
this demurrer, must be taken as conclusive.' 

It was stated by counsel for the defendant that the bill 
would not lie because there was a complete defence to the 
action of ejectment at law ; and that what is now alleged 
in the bill might be set up as a defence to the action of 
ejectment. The result shows that the facts disclosed in 
the bill could not properly or conveniently be set up as a 
defence in the action of ejectment, and that they are ap- 
propriately raised by biU; and, in my opinion, equity 
sustains the proceedings of the plaintiff. I do not think it 
necessary to add any further remarks on this point to my 
observations in my judgment on the grafting the order for 
the injunction. 

Judgment reversed and demurrer allowed. 
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EA8TEB TERM, 1881. 



In the mattbb of an Appeal against a Suhmaby CoNvicnoN 
BY ALEXANDER LOGAN, Mayob op the City of 
Winnipeg, and a Justice of the Peace, whebein 
HENRY BOBE is Appellant, and ROBINSON 
MORRIS 18 Respondent. 

Summary eonvietion — Appeal to AsstMgs — yurisdictian to try appeal. 

The Court of Queen's Bench at its sittings of Assize and Nisi Prius is the 
proper tribunal to hear appeals against convictions and orders of Justices 
of tne Peace. 

• 

Motion for a mandamas commanding Mr. Justice Miller, 
sitting at the Assizes, to hear and determine an appeal 
against a summary conviction of the appellant by Alexander 
Logan, Esquire, Mayor of the City of Winnipeg, and ex 
officio a Justice of the Peace, for breach of a by-law of the 
city. 

It appeared that the appellant sometime prior to the 
March Assizes, 1881, was, on the complaint of the respond- 
ent convicted for breach of a by-law of the City of Winni- 
peg by Alexander Logan, Esquire, Mayor of Winnipeg, 
sitting as a Justice of the Peace. Against this conviction 
the appellant appealed in due form, under 82 & 88 Yict. 
cap. 81, and 88 Yict. cap. 27, to the then next Assizes to be 
held at Winnipeg. The matter of the appeal came on to be 
heard in due course, and it was then arranged between counsel 
that the appeal should, at a futiure day, be heard and tried 
by a judge without a jury. 

Upon the case coming on for trial before Mr. Justice 
Miller at a future day, counsel for the respondent objected 
that by 40 Yict. cap. 27 (D.), the Court to which the appeal 
had been made had no jurisdiction in appeals against sum- 
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mary conyictions or orders made by Justices of the Peace, 
but the same were by that statute transferred to the County 
Court. The learned Judge was of opinion that the objection 
was £atal, and he declined to hear the appeal ; but he post- 
poned the matter until the judgment of the Court could be 
had. 

Accordingly in this Term McKenzie, for the appellant, 
obtained a Bule Nisi, calling upon the respondent and Mr. 
Justice Miller to show cause why a writ of mandamus should 
not issue commanding Mr. Justice Miller to hear and de- 
termine the appeal. This course of proceeding was taken 
with the consent and approbation of Mr. Justice Miller, as 
being the most convenient and effectual mode of settling the 
matter. 

To this Bule Biggs shewed cause, and McKenzie was' 
heard in support of it. The statutes upon which the point 
arose sufficiently appear in the judgment. 

Wood, C.J. — The application turns altogether upon the 
construction of certain statutes. 

I shall first inquire what Court, if any, was in this Pro- 
vince established prior to the passing of 40 Vict. cap. 27 
(D.), for hearing and determining appeals against the 
summary convictions or orders of Justices of the Peace 
under 82 & 88 Vict. cap. 81, as amended by 88 Yict. cap. 
27; and, if I find a Court established for that purpose 
having competent jurisdiction and possessing adequate 
machinery, lor properly hearing and disposing of such ap- 
peals, according to the practice as laid down in 82 & 88 
Yict. cap. 81, as amended by 88 Yict. cap. 27, 1 shall then 
proceed to inquire whether or not that Court has b*een super- 
seded in respect of appeals, and the jurisdiction transferred 
to another competent Court by 40 Yict. cap. 27. 

Coxurts of criminal jurisdiction can only be established by 
the Provincial Legislature, but the criminal law and the 
procedure in criminal matters are within the Legislative 
jurisdiction of the Parliament of Canada (a). 

(a) B. N. A. Act, sec. gi, s.-s. 27 ; sec. 92, s.-s. 14. 

^o M.B. 
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In 1871 on the 14th of April, the Parliament of Canada 
passed an Act, 84 Yict. cap 14, intituled ** An Act to extend to 
the Province of Manitoba certain of the criminal laws now 
in force in other Provinces of the Dominion/' the second 
section of which is as follows : — ** The Court known as the 
General Court now and heretofore existing in the Province 
of Manitoba, and any Court to be hereafter constituted by 
the Legislature of the said Province, and having the powers 
now exereised by the said General Court, shali have power 
to hear, try and determine in due course of law, all treasons^ 
felonies and indictable offences committed in any part of 
the said Province, or in the Territory which has now be- 
come the said Province." 



On the 8rd of May, 1871, the Legislature of this Province 
passed an Act intituled, " An Act to establish a Supreme 
Court in the Province of Manitoba, and for other purposes," 
whereby a Court was constituted for the Province of Man- 
itoba to be styled *' The Supreme Court," with jurisdiction 
over all matters of law, equity, probate and intestacy, and 
possessing such powers and authorities in relation to all 
matters of provincial jurisdiction, as are possessed by, and 
distributed among the superior Courts of law, equity, probate 
and intestacy in England ; and whereby, so soon as the 
said Court should be organized by the appointment of a 
Chief Justice and officers, (which shortly after the passing 
of the Act was done), all matters before the General Court 
then and thereupon existing in the Province of Manitoba, 
and the territory comprehended within the same, should be 
transferred to the said Supreme Court, and the said 
General Oourt should be thenceforth superseded by the 
Supreme Court, and should exist no longer ; and by an Act 
of the Provincial Legislature passed on the 21st Februaryj 
1872, the style of the Court was changed to that of " the 
Court of Queen's Bench " instead of ** the Supreme Court;" 
and it was declared by that Act that " the Court of Queen's 
Bench" should have, hold and exercise original and 
appellate jurisdiction in all civil and criminal causes and 
matters whatsoever, and have power to take cognizance of. 
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hear, try and determine, in due course of law, all causes, 
matters and things appealed, removed by suit or wcit of 
error from all Courts and jurisdictions whatsoever, where 
by law appeal lies or writ of error is allowed ; and the said 
Court, when sitting as a Court at Nisi Privs^ was to be 
attended by a jury, for which provision was made by 
statute* 

The provisions of the statutes to which I have referred 
are embraced in chapters 81 and 82 of the consolidated 
Statutes of Manitoba. 

The Act 82 & 88 Vict. cap. 81, with its amendments, 
and subject to chapter 86 of 82 & 88 Yict. came into force 
in Manitoba on the first day of July, 1871 (5). 

At the time 82 & 88 Vict. cap. 81, with its amendments, 
and subject to 82 & 88 Yict. cap. 86, came into force, there 
was not then, nor is there now any other Court in Manitoba 
but the Court of Queen's Bench having cognizance of 
criminal or quasi-criminal matters, or "discharging the 
functions of a Court of General or Quarter Sessions of the 
Peace." There was not then, nor is there now, any separ- 
ate County or District judicial organization at all, as in 
the older provinces, with a County or District Clerk of 
the Peace, or officer discharging his duties, or officer to 
receive, take charge of, and keep the criminal papers, as 
preliminary examinations of Justices and Coroners, and 
convictions and orders of Justices of the Peace, or any such 
papers or documents ; on the contrary all Manitoba has 
been always treated by the Legislature hitherto, and is in 
fact now, for criminal and judicial purposes, as it were but 
one County or District, the capital or central town of which 
18 Winnipeg, the seat of the Court of Queen's Bench, at 
which alone is its office to which all criminal papers, as 
preliminary examinations for indictable ofiEences, and 
convictions, etc., are. sent by the magistrates from all parts 
of the Province to the prothonotary of the Court of Queen's 
Bench, who is ex officio clerk of the Crown and Pleas, to be 

{b) 34 Vict, cap, 13, Schedule A. 
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kept in his office, where they may be found if wanted at the 
Assizes, which latter also are only held for the whole Province 
at Winnipeg. Ever since the coming into force in this 
Province of 82 & 88 Vict. cap. 81, np to the passing of 40 
Vict. cap. 27, there has not been, as indeed there could not be, 
any doubt as to the Assizes being the proper and only Court 
to whiph appeals against convictions or orders of Justices 
of the Peace could be made according to law ; and it would 
seem that by 84 Vict. cap. 14 (D) this was the view taken 
on the subject by the Parliament of Canada in passing 38 
Yict. cap. 54, the second section of which reads as follows : — 
*' As respects the Province of Manitoba, the expression a 
Court of Oeneral Sessions of the Peace in the said Act, shall 
mean and include the Court of Queen's Bench of that 
Province, and the expression the Judge shall mean the 
Chief Justice or a Puisne Judge of the said Court of Queen's 
Bench, and the expression County Attorney or Clerk of the 
Peace shall mean the Prothonotary of the said Court of 
Queen's Bench." 

The Act 82 & 88 Viet. cap. 81, sec. 66 (substituted by 
88 Viet. cap. 27, see. 1), points out to what courts appeals 
are to be made. It is to be in the Court of General or Quarter 
Sessions of the Peace, or to courts discharging the functions 
of such court. From the language of the statute and the 
nature and character of the subject matter of appeal, I 
understand the appeal is intended to be limited to courts 
having criminal jurisdiction. Section 66 of the same Act 
provides as follows : — ** When an' appeal has been lodged 
in due form and in compliance with the requirements of thia 
Act, against any summary conviction or decision, the Court 
of General or Quarter Sessions of the Peace, or court 
appealed to may, at the request of either appellant or 
respondent, empanel a jury to try the facts of the case, 
and shall administer to such jury the following oath : — 
* Tou shall well and truly try the facts in dispute in the 
matter of A. B. (the informant) against CD. (the defendant), 
and a true verdict give according to the evidence : So help 
you God.' And the court on the finding of the jury shall 
give such judgment as the law requries, etc." 
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Section 72 of the same Act directs every Justice of the 
Peace before i^hom any person shall have been summarily 
convicted, to transmit the conviction to the Court of General 
or Quarter Sessions, or to the Court discharging the 
functions of the Court of General or Quarter Sessions, or 
to any other Court or Judge to which the right of appeal 
is given by Section 65 of the Act before the time when such 
appeal is to be made, there to be kept by the proper officer 
among the records of the Court, etc. 

The whole scope and frame of Provincial Legislation 
points out the Court of Queen's Bench or the Assizes held 
in Winnipeg, as the only Court at which appeals against 
convictions or orders made by Justices of the Peace are to 
be heard and tried, as the return of the convictions to the 
office of that Court, the absence of the direction, or the not 
making provision for the return of such papers to any other 
office, the absence of any establishment or provision for 
any judicial organization as yet in the outlying counties, 
for separate criminal adjudication adequate to try such 
appeals — all unmistakably showing that for the present, 
the Legislature intended to constitute, and have, in fact, con- 
stituted, for this Province, the Court of Queen's Bench, and 
its cognate Court, the Assizes, the Court of such appeals 
and the only Court at which such appeals, according to law 
are possible to be made, heard and tried, without farther 
Provincial Legislation. 

The question now arises what is the effect of 40 Vict. cap. 
27 upon this state of things ? 

In my opinion, a proper intrepretation and construction 
of this statute interposes no difficulty whatever to the view 
I have taken of Provincial Legislation, and to the action 
that the Court of Queen's Bench has hitherto taken on the 
subject. 

The second section of the Act now in question, which it 
is contended transfers these appeals from the Assizes to the 
several County Courts throughout the Province, enacts, so 
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&r as it relates to Manitoba, that " Unless it be otherwise 
provided in any special Act under which a conviction takes 
place or an order is made by a Justice or Justices of the 
Peace, or unless some other Court of Appeal having juris* 
diction in the premises is provided by an Act of the Legis* 
lature of the Province within which such conviction takes 
place or such order is made, any person who thinks himself 
aggrieved by any such conviction or order may appeal, 
* * * in the Province of Manitoba, to the County CoTirt 
of the county where the cause of the information or com- 
plaint arose. . ♦ * * In case some other Court of ap- 
peal be provided in any Province as aforesaid, the appeal 
shall be to such Court. Every right of appeal shall, unless 
it be otherwise provided in any special Act, be subject to the 
conditions following.** Tben follows a section merely de- 
claratory of what any one must have known, that in 82 & 
83 Yict. cap. 81, and amendments, the words ^' Clerk of the 
Peace,** shall mean any proper officer of the Court having 
jurisdiction in the premises. 

On this Act I have to observe that another Court than 
the County Court has, in this Province, jurisdiction in the 
premises, namely, the Court of Queen*s Bench, sitting as 
a Court of Assize and Nisi Prius provided by an Act of the 
Legislature of the Province, or rather by several Acts; 
which Court alone has jurisdiction in the premises ; and 
that another Court of appeal than the County Court in 
such cases has been provided in this Province, and in such 
case according to the Act, '' the appeal shall be to such 
Court." 

There is another reason for this construction of the Act 
in question. The County Courts in this Province are not 
such as are the County Courts in Ontario and other Pro- 
vinces. Our* County Court is nothing more than the Divi- 
sion Court of Ontario, and the small Courts in the other 
Provinces with a larger jurisdiction. Already more than 
one County Court is established in the same county, and 
more are likely soon to be so established. The jurisdiction 
of the County Court is, limited to personal actions ex con- 
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irctctu and ex delicto and replevin to a limited extent. It 
has no jurisdiction whatever in criminal or quasi-criminal 
matters. It has no regular jury system. It is presided 
over by a judge without the assistance of a jury, except that 
in certain cases a jury of five may be impanelled at the in- 
stance of either party to the action. The clerks of the 
Court have not filed in their offices the convictions or orders 
(with other papers and proceedings) that may be appealed 
against, nor have they any means of procuring them. 

I remark here that I do not think it within the Legisla- 
tive authority and power of the Parliament of Canada, to 
confer a jurisdiction upon a Court in a Province which is 
withheld from it by a Provincial Legislature, which alone 
has the constitution and establishment of its Courts. Hear- 
ing and disposing of an appeal against a conviction or order 
made by a Justice of the Peace is a criminal proceeding or 
a proceeding in a criminal matter, and necessarily assumes 
criminal jurisdiction. The County Court in this Province 
has not criminal jurisdiction in any form. On this ground 
an appeal would not lie to the County Court, and we are 
not permitted to allow if we can help it, that the Act in 
question should be so construed as to direct not only an 
illegal, but under the circumstances and facts I have men- 
tioned, an absurd, if not an impossible, course of procedure. 

I think the Court of Assize and Nisi Prius the proper 
Court as the legislation in this Province stands at present, 
for the hearing and trying of appeals against convictions 
or orders made by Justices of the Peace in the whole 
Province. The Bule absolute for a mandamus will therefore 
go. 

Rule absolute for a Mandamus. 
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BOULTBEE v. SHORE. 

SpMJfic pifformance^^Damofrgi — Jurisdiction of Court of Queen's Bench— 

Fusion of Law and Equity. 

The defendant af;reed to sell to the plainti£f certain lands by a memo- 
randum in rnitiag vliich tbe fdoiatiflf rsgiitaied. Snbaeqoently the 
defendant sold at an advanced price to H.. who sold to another. On a 
bill filed for specific performance, or damages, after the defendant had 
sold to H., 

Held, that the Court could give relief by awarding damages to the plaintiff 
without compelling htm to commence an action at law. 

The Court of Queen's Bench possesses full power to give apprDpriate reUef 
without regard to the form m which the action or suit ia Drought. 



Action tor specifie performttnee of act agreement to 
land to the plaintiff, or for damages for breach of ihe.oon- 
tract. The bill of complaint set forth an agreement by the 
defendant to sell to the plaintiff the land in question, for 
the price of $85 per foot frontage ; and alleged that the 
defendant had refased to carry out his agreement. The 
plaintiff prayed that the defendant might be ordered spe- 
cifically to perform the agreement, or that an enquiry 
might be directed as to the damages sustained by the 
plaintiff on account of the defendant's breach of the agree- 
ment, and that the defendant might be ordered to pay the 
same. 

The defendant being equitably entitled to the land in 
question, under a contract to buy the same from Oampbell, 
Hay & Boddy, instructed Boyle & Washington, estate 
agents, to sell the land in question for him at the price of 
$85 per foot frontage. The plaintiff having offered that 
price, it was accepted. He then paid on account the sum 
of $5.00, -whereupon the following memorandum was drawn 
up and signed by Boyle & Washington : — 
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18tb November, 1881. 

" Received of John Boultbee the sum of five dollars, 
being deposit on purchase of lot on Saskatchewan Avenue, 
opposite market, and owned by Mr. Shore, next west of 
Mcllwane's, on G. H. & B. estate, provided it is not already 
sold by the owner. Price, $85 per foot. Terms cash." 

Witness, W. J. Jambs. Bovle & Washington." 

The memorandum was registered in the proper registry 
office on 28th November, and the registration constituted 
notice thereof to all persons claiming any interest in the 
lands subsequent thereto, by virtue of Con. Stat. Man. cap. 
60, sec. 42. 

In the meantime the defendant had been negotiating with 
one Horseman, for the sale to him of the same land at a 
higher price. After the plaintiff's offer had been accepted, 
and the defendant notified thereof* the latter went to Horse- 
man and made a verbal contract to sell him the lot for 
$8,800 — $600 more than the price for which he had agreed 
to sell (o the plaintiff. Horseman paid him in hand $2,860 
and was to pay the balance when a satisfactory deed of 
conveyance was made. 

The defendant and Horseman, who resided at Winnipeg, 
at once set out for Portage La Prairie, where the land lay, 
to have the deed of conveyance made. A conveyance was 
prepared from Campbell, Hay & Boddy, in whom the legal 
%8tate was vested, to Horseman; but Campbell, Hay & 
Boddy having notice of the plaintiff's agreement at first 
refused to deliver the deed to Horseman. They and Horse- 
man left the question to the Deputy Registrar, who, it ap- 
pears, on the facts submitted to him, advised Campbell, 
Hay & Boddy to deliver the deed to Horseman, which 
they then did. Horseman, it appeared from the registry, 
subsequently conveyed the land to one Lewis, for the con^ 
sideration of $6,000. At the time the bill was filed, the de- 
fendant had parted with the land, and the plaintiff at the 
hearing asked for damages for the breach of the contract. 

Howell and Hough were for the plaintiff. 

Mtdock and Morphy, for the defendant. 
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Wood, C.J., 80th August, 1682. — In the case made by 
the plaintiff, if Horseman and Lewis were parties defen- 
dant, and were properly charged in the plaintiff's bill, I 
should have no iiesitation in decreeing specific performance 
of the agreement set out in the plaintiff's bill of complaint ; 
or I would, if applied to for that purpose, even now allow 
the bill to be amended by making them parties, and re-hear 
the cause — in so unfavourable a light do I regard the con- 
duct of the defendant and Mr. Horseman as developed in 
and disclosed by the evidence. In the present shape of the 
case before me the defendant has wilfully and fraudulently 
disabled himself &om performing the agreement by con- 
veying away the land to another person ; but the bill asks, 
if such should turn out to be the case, that an inquiry in 
respect of compensation by way of damages for breach of 
the agreement on the part of the defendant may be ordered, 
and an account thereof taken, and that the same may be 
ordered to be paid by the plaintiff. The plaintiff has there- 
fore by his bill made his election, and the defendant in his 
answer has not taken exception to it. At the conclusion of 
the hearing, counsel for the plaintiff asked for the alter- 
nate relief of damages as prayed in his bill. Counsel for the 
defendant submitted that prior to Lord Cairns' Act (21 & 
22 Vict. cap. 27) such relief could not be given by a Court of 
Equity, and since that Act only when the Court had juris- 
diction ; that the Court must be seised of an equitable cause 
of suit by the bill being filed while there was yet a possi- 
bility, according to the law of the Court, of specifically 
performing the contract. Here the defendant had disabled 
himself in the latter part of November from specifically 
performing the contract, and the bill of the plaintiff was 
not filed till 19th December following. In a Court in Eng- 
land having exclusive equity jurisdiction, prior to Lord 
Cairns' Act, if a purchaser had recourse to equity, and it 
appeared at the hearing that the vendor had, even since 
the filing of the bill, sold and conveyed the estate to another 
person, although for some time doubtful, it was finally set- 
tled that the Court could not give him damages, but tliat 
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his remedy was in a Court of law (a). But since the pass- 
ing of 21 & 22 Vict. cap. 27> in a suit for specific perform- 
ance, where the Court is once seised of jurisdiction by the 
suit being commenced while the plaintiff is entitled to some 
equitable relief of the nature of that for which the suit is 
brought, it may award damages in substitution for specific 
performance ; otherwise not. This is clearly settled by 
numerous decisions. I mention only Ferguson y. Wilson (b) ; 
Lewers v. Earl of Shaftesbury (c) ; Rogers v. ChaUis (d) ; 
Sichel v. Mosenthal (e). 

This statute is in force in this Province ; but before and 
since the statute, as a condition precedent to any relief, the 
Court must have jurisdiction at the time of the commence- 
ment of the suit. Although this seems to have been the 
settled doctrine of the Court of Chancery in England, it 
was not attained without a struggle and conflict of deci- 
sions as the cases of Denton v. Stewart (/) and Oreenaway v. 
Adams (g) show. And see the remarks of Shepley, J., in 
Woodman v. Freeman (A), upon Denton v. Stewart^ and 
Ghreenaway v. Adams. The principle of these cases was 
applied and acted upon by Chancellor Kent in Phillips v. 
Thompson (i), and the rule in England seems to have been 
rejected by the most able jurists in the United States of 

» 

America with some few exceptions. 

Lord Cairns' Act, 1858, only brought more prominently 
into view the absurdity of the rule ; and at last, in 1878, com- 
mon sense forced its abandonment by the legislature passing 

(a) Todd V. Gee, 17 Ves. at p. 279; Blore v. Sutton, 3 Mer. 237: 
yenkins v. Parkinson, 2 My. & K. 5; but see Sainsbury v. ^ones, 5 
My. & Cr. I ; TfUe v. Webb, 14 Beav. 14 ; Thornton v. Court, 17 Jur. 151 ; 
Aberaman Iron Works v. Wickens, L. P. 5 Eq. 485. Contra, Denton v. 
Stewart, z Qox 258; S. C. 17 Ves. 276 Greenaway v. Adams, 12 Ves. 

395. 

(b) L. R. 2 Chy. 77. 

{e) L. R. 2 £q. 270. 

(d) 27 Beav. 175. 

(f) 30 Beav. 37X. 

if) I Cox 258. 

{g) 12 Ves. 395. 

(*> 25 Maine, 531, 544. 55b, 551. 

(i) I John. Chy. 131, 158. 151. 
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the Judicature Act, 86 & 87 Yict. cap. 66, and by sectionfi 
16 and 76, and section 24 (7) thereof, vesting in the High 
Court of Justice, and in the Court of .Appeal, in the exer- 
cise of their respective jurisdictions in every cause or matter 
pending before them respectively, the duty, power and au- 
thority to grant, either absolutely or on such reasonable 
terms as to them should seem just; all such remedies what- 
soever as any of the parties thereto might appear to be 
entitled to, in respect of any and every legal or equitable 
claim properly brought forward by them respectively, in 
such cause or matter ; so that as far as possible, all matters 
so in controversy between the parties might be completely 
and finally determined, and so that all multiplicity of legal 
proceedings concerning any of such matters might be 
avoided. 

The Court in England, therefore, has now power and is 
obliged to give damages in a suit for specific performance, 
where a proper case is made for that purpose, under Lord 
Cairns' Act, in addition to specific performance in whole or 
in part, or in substitution therefor. 

And also where there is no case for specific performance 
under Lord Cairns' Act, or otherwise as the law of the Court 
was prior to the passing of that Act, under the Judicature 
Act of 1878 to afford the same relief (j). 

The Judicature Act of 1878 is not in force in this Pro- 
vince ; but we have in force, in so far as the jurisdiction 
of the Court of Queen's Bench is concerned, the only and 
sole Superior Court in this Province, what is equivalent to 
that Act as to merging in this Court all Common Law, 
Equity and Probate jurisdiction of the several Courts of 
law, equity and probate in England, as they were and 
existed in England on the 16th July, 1870; and with 
respect to specific performance, and the giving of damages 
in substitution therefor, or in lieu thereof in whole or in 
part, it occupies precisely the same position, and possesses 
the same powers and jurisdictions as the High Court of 

U) Tamplin v. Jamei, L. R. 15 Chy. Div. at pp. 222, 223, 
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Justice and the Court of Appeal do at this moment occupy 
and possess under the Judicature Act in England; and 
what that is, is clearly laid down by James and Cotton, L. JJ., 
in Tamplin v. James (k), and in Fry on Specific Perform- 
ance ({). 

The proposition is that the Court of Queen's Bench in 
Manitoba, in so far as the position of this Province will 
permit the exercise thereof, as a dependency of the British 
Crown, and subordinate .to the British North America Act, 
is clothed with and possessed of, all the powers and juris- 
dictions of the High Court of Justice in England, and the 
several cognate Courts established by 86 & 87 Vict. cap. 66. 

Chapter 81 of the Consolidated Statutes of Manitoba, 
sees. 1 & 2 established a Superior Court of Becord in Mani- 
toba of Civil and Criminal jurisdiction, to be called the 
Court of Queen's Bench ; and sees. 8 and 4 et seq. define 
the jurisdiction of that Court. Section 8 declares it '' a 
Court of Becord of original and appellate jurisdiction, and 
that it shall possess an<ji exercise all such powers and 
authorities as by the laws of England are incident to a 
Superior Court of Becord of civil and criminal jurisdiction, 
in all matters civil and criminal whatsoever, and shall have, 
use, enjoy and exercise, aU the rights, incidents and priv- 
ileges, as fully to all intents and purposes, as the same were 
on the fifteenth day of July, one thousand eight hundred 
and seventy, possessed, used, exercised, and enjoyed by any 
of Her Majesty's Superior Courts of Common Law at 
Westminster, or by the Court of Chancery at Lincoln's Inn, 
or by the Court of Probate or any Court in England hav- 
ing cognizance of property and civil rights, and of crimes 
and offences." Section 4 declares that " the said Court of 
Queen's Bench shall hold plea in all and all manner of 
actions and suits and proceedings, cause and causes of 
action, suits and proceedings, whether at law, in equity, 
or probate, or howsoever otherwise, as well criminal as 
civil, real, personal, and mixed, or otherwise howsoever ; 

{k) Supra. 

(Q Last Ed., pars. 1269, 1270, 1271. 
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and may and shall proceed in all such actions, suits, proceed- 
ings and cases by such process and course of proceedings as 
are provided by law ; and the said Court of Queen's Bench 
may and shall hear/ decide and determine all issues of law 
or of fact when the issue of fact is submitted to it by law ; 
and the said Court may and shall decide and determine all 
matters of controversy relative to property and civil rights, 
both legal and equitable, according to the laws existing or 
established and being in England, as such were, existed and 
stood on the fifteenth day of July, one thousand eight hun- 
dred and seventy, so far as the same can be made applicable 
to matters relating to property and civU rights in this 
Province, etc." 

Section 6, as it says, '' for the purpose of removing doubt 
and ambiguity," specially enumerated several heads of 
equity, and specially declares that the Court of Queen's 
3ench is clothed with jurisdiction over them ; as fraud and 
accident, trusts, staying waste, specific performance, dis- 
covery, preventing multiplicity of actions or suits, staying 
proceedings at law decreeing the issue of letters patent 
from the Crown to rightful claimants, granting injunctions, 
granting relief against forfeiture for breach of covenant to 
insure, etc., etc. 

The Court of Queen's Bench in this Province is the only 
Superior Court of Eecord in this Province. 

In it law and equity are merged — completely fused. In 
this respect this Province anticipated the legislation of 
England. 

On the 10th February, 1876, the Judges of the Court 
made rules and a tariff of fees. In so far as those rules 
affect the subject under discussion they are unimportant ; 
the only three rules relating to the subject at all are those 
providing for the entitling of proceedings in Equity ; rule 
12, which provides that suits in Equity shall be commenced 
by filing a bill, and not by issuing a writ of summons ; and 
rule 18, which provides that the practice shall be the prac- 
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tice of the Court of Chancery in England, except as altered 
or modified by the general orders of the Conrt of Chancery 
of Ontario. 

Here, by reference to the statute by which the Court of 
Queen's Bench for Manitoba was constituted, portions of 
which I have quoted, we have the constitution of the Court. 
It is not a Court having mere equity jurisdiction, nor a 
Court having mere common law jurisdiction, nor a Court 
having on one side equity jurisdiction, and on the other 
common law jurisdiction, so as in fact to form two distinct 
Courts under one name, having separate and independent 
jurisdiction in law and equity, as distinct systems of juris- 
prudence, but one court, combining and blending within 
itself as one Court, equity, common law, probate, and every 
other jurisdiction possessed and exercised by all or any of 
the Superior Courts of law, equity and probate in England 
on the 14th July, 1870. In any given case the form of 
procedure may be that of the common law Courts, or that 
of a Court of Equity, in which the cause of action or suit 
may be set forth or the defence set up. That, in so far as 
the Court is concerned, may be a matter of convenience, 
but not of substance. To the whole cause of action or 
suit, and defence, in whatever form they may be presented, 
whether in that of equity, or in that of common law, or 
both, both equity and common law, or equity or common 
law, must be applied to the cause of action or suit, and to 
the defence as disclosed by the pleadings, and by the 
evidence at the hearing, and relief given, if susceptible of 
relief, according to equity or common law, or both ; but if 
a mistake or misapprehension has intervened by which, in 
the form of the bill, declaration, or plaint, relief is impos- 
sible, or the defence fails from the same cause, it is the 
duty of the Court to order such amendments to be made as 
may be necessary for the purpose of doing exact justice, 
and of determining in the existing action or suit the whole 
of the real questions in controversy between the parties. 
But in doing all this, whether it be a matter of equity or of 
common law, or both, the practice and tlie law applied. 
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mnst be according to the prikctice and law of the Court of 
Chancery, and of the common law Courts, respectively, of 
one or of both combined, as the same were in England on 
the 15th July, 1870. 

In this respect I understand the Judicature Act in 
England has done nothing more in respect of the High 
Court of Justice than has been done by chapter 31 of the 
Consolidated Statutes of Manitoba in respect of the Court 
of Queen's Bench for Manitoba. 

I find a case of the highest authority, wherein the law is 
laid down strikingly in harmony with the view I have 
taken of an action or suit brought in a Court haying a 
constitution very similar in substance and analagous to 
the Court of Queen's Bench for Manitoba, in respect of 
equity and common law jurisdiction combined. It ig 
LarioB v. Ourety (m). The purport of this decision, in so 
far as it is pertinent to the case in judgment, is, that the 
Supreme Court of Gibraltar might have proceeded with a 
case wrongly brought for specific performance, as if it had 
been rightly commenced as an action at law for damages, 
that Court haying both equity and common law jurisdiction 
combined. 

The proceeding was a bill filed in the Supreme Court of 
Gibraltar, to enforce the specific performance of an agree- 
ment to adyance money. It was objected, that according 
to the law of a Court of Equity such a bill would not lie, and 
therefore the bill must be dismissed, and that where a suit 
for specific performance will not lie, a Court of Equity has 
no jurisdiction to award damages, eyen under 21 & 22 
Vict. cap. 27. To this objection which in a Court of Equity 
in England at that time (1878, prior to the coming into 
force of the Judicature Act), would hayebeen conclusive of 
the whole case, the Court replied, '* But does it follow that^ 
in the Court of Gibraltar, the plaintiff, because he had mis- 
conceived his suit by making it one for specific performance, 
was necessarily to be subjected to the consequences of 

(m) L. R. 5 p. C. 346. 
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having that suit altogether dismiaBed. That Court is not 
a mere Court of Equitj, exercising jurisdiction over matters 
only of equitable cognizanc>. Nor is it even like some of 
the Courts created by Boyat Charter in India and other de- 
pendencies of the Crown — a Court having, under the terms 
of the Charter erecting it, different sides, and directed on 
its Equity side to govern itself by the course and practice 
of the High Court of Chancery, and on its common law 
side, to exercise the jurisdiction and functions as near as 
may be of the Court of Queen's Bench. The Charter of 
Justice, by which the Supreme Court of Gibraltar was 
created, directs generally that the Court shall have cogni- 
zance of all pleas, and jurisdiction in all causes, whether 
ciTil, criminal, or mixed, arising within the garrison and 
territory^ with jurisdiction over all subjects of the Crown 
and all other persons whatsoever residing and being within 
the said garrison and territory, save as thereinafter is ex- 
cepted. It further provides that all questions there arising 
are to be judged and determined according to the laws then 
or thereafter to be in force within the garrison and territory. 
♦ « « There is, therefore, nothing in the constitution of 
the Court, or the rules which govern it, to compel it to rele- 
gate a party who had mistaken his remedy, and had sought 
equitable relief in a matter not properly within the cogni- 
zance of an English Court of Equity, to another tribunal, 
or to send him from one side of the Court to another. It 
seems rather to be a Court that already possesses the 
power which modern legislation is seeking to attribute to 
our own Superior Courts, of administering to the fullest 
extent ^th law and equity in any cause of which it may be 
seised ; though, in administering the law, it may be bound 
to adopt and follow the principles which govern English 
Courts of Law, and in administering Equity to adopt and 
follow the principles which govern English Courts of 
Equity. From this it seems to follow, that had the 
objections taken to the suit, as a suit of specific per- 
formance, on the argument of this appeal, been taken by 
demurrer, or otherwise in the Court below, that Court 
would not have been bound to hold its hand for want of 

26 M. R. 
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jurisdiction, but might, amending the pleadings if neces- 
sary, have caused the subsequent proceedings in the suit to 
be had as if the suit had been originally an ordinary action 
for damages sustained by breach of contract." 

I must be pardoned for this long quotation ; but every 
word of it is so pertinent to the question before me, that I 
did not well see how I could properly omit any portion 
of it. 

I refer to observations, cognate to this subject, which I 
made in giving judgment in Farmer v. LivingBion (n), an 
action of ejectment* They are in answer to an objection, 
that the defendant had been permitted to set up an 
equitable defence to the plaintiff's title, and thereby to 
displace the prima facte title of the plaintiff, and to seek 
cross relief^ to every word of which I still adhere notwith- 
standing my judgment was reversed by the Supreme Court 
of Canada on a technical point. 

There is another altogether different phase in which this 
case presents itself. ' 

Equity looks upon things agreed to be done, and which 
ought in consequence to be done, as actually performed. 
Consequently, where a contract is made for the sale of 
lands, eqnity izomediately considers the vendor as trustee 
for the pxurchaser of the legal estate in the lands sold, and 
the purchaser as trustee of the purchase money for the 
seller (o). And every subsequent purchaser from either, 
with notice, becomes subject to the same equities as the 
party would be from whom he purchased. If, therefore, the 
vendor sells again the lands, of which by reason of the first 
contract he is only seised of the legal estate in trust for the 
first purchaser, he will in equity be considered as com- 
mitting a breach of trust as respects the first purchaser, or 
as selling it for the benefit of the first purchaser, for whom 
by the first contract he became trustee ; and he will be 
liable to account to the first purchaser for such sale, as for 

(») Ante, p. 233. 

(o) Sug. V. & P. p. 176. 
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a breach of trust (p) ; and if in the second sale the purchaser 
had notice of the first sale, the first purchaser can enforce 
his contract against the vendor and second purchaser (q). 
This is unquestioned law. 

Apply this law to the case before me. There is a clear 
case of implied and constructive trust on the part of the 
defendant, to hold the legal estate in his hands in trust for 
the benefit of the plaintiff for the purposes of his contract 
of sale with the plaintiff. There was no pretence of the 
contract being rescinded or vacated, or any ground for such 
an inference. No breach had been made of the contract 
on the part of the plaintiff. He was ready and willing, and 
repeatedly offered to perform the contract on his part ; and 
he repeatedly demanded performance on behalf of the 
defendant. The contract was and is a valid, binding con- 
tract, in full force in law and equity. In this state of 
matters, the defendant wilfully and fraudulently disposed 
of the lands and the legal estate therein, of which he was 
the trustee for the plaintiff, as I have already mentioned, 
in fraud of the plaintiff, in breach of his trust in that 
behalf, and, as the plaintiff claims, to his great loss and 
damage ; as a consequence the defendant must account to 
the plaintiff for this breach of trust, and for the loss and 
damages that the plaintiff has thereby sustained (r). 

Judgment accordingly* 

(P) 2 Spence Eq. Jur. 310 ; Daniels v. Dtirson, 16 Ves. at p. 255 ; S. C. 17 
Ves. 435; Stvry £q. Jar., pars 788, 789. 12 zi. 

(q) Potter v. Sanders, 6 Ha. i. 

(r) As to the measure of damages, see the same case reported upon 
that point in 3 C. L. T. 556 and i M. L. R. 22. — £. D. A. 
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APPEARANCE. 

See Practicb. x. 



ASSAULT. 
See False Imprisohmbnt. 



ATTACHMENT OF DEBT. 

Government Official, 

The defendant was an Indian agent in Manitoba of the Government of 
Canada, and was paid his salary through the branch of the Ontario Bank 
at Winnipeg. The Bank, without any communication with the defendant 
placed two successive months' salary at his credit when due, against which 
attaching orders were issued by M., the assignee of a judgment obtained 
by the Bank against the defendant. 

Held, that, notwithstanding what was done by the Bank, no privity 
having been established between' it and the defendant, the money still re- 
mained under control of [the Crown and could not be attached. — McMickem 
V. Clarke, 157. 



ATTORNEY AND SOLICITOR. 

z. Attorney and client — Employment of attorney to purchase land scrii 
Misconduct — Liability of attorney to summary application, 

S, employed T., an attorney, to purchase Half Breed land scrip, and for 
that purpose gave him 930. T. purchased the scrip, and drew and got 
executed an assignment thereof to S. When the scrip became distribut- 
able. T. refused to disclose to B. the name of the Half Breed from whom 
he had bought the scrip, and also refused to produce the assignment. He 
further procured the Half Breed to apply for and obtain the scrip, which 
he afterwards sold without accounting to 8. 

Held, that the transaction for which T. had been employed was one 
which required legal knowledge to complete it by drawing a conveyance ; 
that, therefore, he had been employed in his professional capacity, and 
was liable to the summary jurisdiction of the Court for misconduct in the 
transaction. 

Held, also, that if he had been in possession of the scrip at the time of 
the appUcation. the Court would have ordered him to deliver it to S.. but 
on this application he could only be ordered to refund the money originally 
intrusted to him, with interest, as the loss of the client on the land was 
unliquidated.— 1?^ Thihiaudcau, 149. 
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2. Undertaking by atiomey^-^Breach'^rder — Diso^dienci — Attachment 
— Summary jfurisdictum of Court, 

An attorney, having undertaken to pay the Clerk of the Court certain 
fees for stamps furnished to him upon the undertaking and used by him in 
proceedings in the Court, and having failed in his undertaking, was ordered 
to pay the amount. On failure to obey the order the Court directed an 
attachment to issue against him for contempt. 

Where an attorney is employed in a matter wholly unconnected with his 
professional character, the Court will not entertain a summary applica- 
tion against him for breach of duty ; but where the presumption is that he 
was employed on account of his professional character he is liable to the 
summary jurisdiction of the Court. — Rs Oiler, 205. 



BAILMENT. 
See Principal and Agent. 



BANK MANAGER. 

Making affidavit of bona fides on chattel mortgage,] — See Chattel 
Mortgage, 2. 



CARRIER. 



Connecting lines — Contract with first carrier — Right of last carrier to 
freight — Lien for freight. 

When goods are carried by several successive carriers, under a contract 
made with the first to carry the goods the whole distance, the intermediate 
and last carriers are, in the absence of special conditions, the agents of the 
first, and there is no privity between them and the consignor or consignee, 
and therefore they cannot claim freight.either by implied contract or lien, 
beyond the amount contracted for by the first carrier. 

The last carrier may, as agent for the first with whom the contract was 
made, collect the freight due to the first, either under contract or by as- 
serting a lien on the goods. 

The plaintiff shipped goods at St. John's, Quebec, by the Grand Trunk 
Railway Co., consigned to himself at St. Norbert, Manitoba, taking a bill 
of lading showing the mode of transportation by several connecting lines 
to Winnipeg, and paid the freight in advance. When the plaintiff de- 
manded the goods at Winnipeg, the defendants, who were the last of the 
carriers, claimed a lien thereon for charges paid by them to intermediate 
carriers from whom they had received them, and for freight for carriage by 
their own line. 

Held, that they were not entitled to the amounts claimed. — Trottier v. 
Red River Transportation Co,, 255. 



CHALLENGE. 
See Jury. 
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CHARACTER. 
Sde Evidence. 



CHATTEL MORTGAGE. 
Execution of — Sufficiency in fomtr^Affidavit of bona fide$ — Agent 

A chattel mortgage is good though not executed by the mortgagee, and 
though the word " him " be omitted at the conclusion of the affidavit of 
bona fides. 

Held, that the manager of the Branch of an incorporated Bank to which 
a chattel mortgage is made for a debt due the Bank at that Branch is an 
agent authorized to make the affidavit of bona fides, under 34 Vict, 
cap. I'jt-— Ontario Bank v. Miner , 167. 

See Pressure. 



CHOSE IN ACTION. 
See Pressure, 2. 



COMPANY. 

z. Subscription — Action to recover amount paid — Liability of promoters. 

The plaintiff subscribed for stock on the terms of a letter written to him 
by the secretary of a committee of promoters of a projected company, and 
paid half the amount of his subsgription. The money was forwarded by 
the committee to the incorporators of the company* which was incorporated 
under the laws of Minnesota. No stock having been allotted to the plain- 
tiff, he brought an action against the committee for the amount paid, 
declaring upon the common indebitatus counts. A nonsuit was entered at 
the trial. 

Held, Wood, C.J.. dissenting, that the nonsuit was right. — Breden v. 
Lyon, 50. 

2. Contract — Corporate seal — Employment of necessary officer. 

To a declaration alleging a contract of hiring by the plaintiff with the 
defendant company as their chief engineer, the defendants pleaded that 
they did not make any contract with the plaintiff under their corporate 
seal, as required by law. 

Held, on demurrer, that the plea was bad, for as the employment of a 
chief engineer was a matter of necessity, the contract might lawfully be 
made without 3^,— Murdoch v. Manitoba S. W, Col. R. Co,, 334. 

See Expropriation. 
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CONFLICT OF LAWB. 
See Foreign Judgment. 



CONSTABLE. 
S€€ Fklsk Imprisonment. 



CONSTITUTIONAL LAW. 

Hudson Bay Company — Taxation — Exceptional tax — Resident and non- 
rsHdsnt land owners — Unequal tax — Exemptions — Ultra vires. 

The Hadaon Bay Company was incorporated by Royal Charter, and had 
its head office at London, England, but had in Rupert's Land and the 
North- West Territory many trading posts. One of the conditions of the 
surrender of its rights to the Crown, upon the formation of the Dominion 
of Canada, contained the following words . — ** No exceptional tax is to be 
placed on the Company's land, trade or servants." This condition was 
confirmed in an Imperial Order in Council, which had the force of an 
Imperial Act by the British North America Act, sec. 146. By 41 Vict. cap. 
13 (Man.), a tax of one cent per acre was imposed on all lands of residents 
of the Province, and a tax of five cents per acre, on the lands of all non- 
residents. By the 30th section " non-resident " was defined to mean any 
person or corporation not residing permanently, or not having his or their 
chief place of business, in the Province. 

Held, that the 41 Vict. cap. 13 was ultra vires j (i) because it transgressed 
the fundamental principle of taxation by taxing unequally the lands of 
non-resident and resident owners ; (ii) because the tax upon the Company's 
land was an exceptional tax within the meaning of the above condition of 
surrender. 

Semhle, that, but for the 30th section, the Company might have been held 
to have a double domicile and to be a resident within the meaning of the 
Act; but. 

Held, that it was plainly a non-resident within the Act by virtue of the 
30th section. 

Semble, that the imposition of a specific tax per acre on alt lands, instead 
of a rate upon their value, was unobjectionable, considering the state of 
the Province when the Act was passed, even though owners of improved 
lands thus obtained a slight advantage. 

Held, that the exemption from taxation of public lands held in trust for 
the Crown was unobjectionable ; but that an exemption of 640 acres of 
the lands of every resident owner was repugnant to the principles of tax- 
ation. — Hudson Bay Company v. Attorney -General, 209. 
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CONTEMPT OF COURT. 

Newspaper — Libellous commentary upon yudge — C}uef jfustice sitting 
in County Court. 

Bv 42 Vict. cap. I, sec. 4 (Man.), it was enacted that the County Courts 
should be held by the Chief Justice, or by one of the Puisne Judges of the 
Court of Queen's Bench, until otherwise provided by law. The Chief 
Justice sitting in a County Court pursuant to this enactment, rendered a 
decision respecting which the defendant published a libellous article in his 
newspaper. 

Held, that the Chief Justice, when sitting in the County Court, was per- 
forming a judicial act incident to the office of Chief Justice, and was not 
merely a Judge of the County Court, and that the defendant was liable to 
be committed for contempt of Court for his libellous publication. 

Remarks on the extent to which judicial acts may be criticised. — Regina 
V. Rowe, 309. 

See Attornby and Solicitor, 2. 



CONTRACT. 

Breach -^Part performance — Right to recover — Quantum meruit. 

The plaintiff agreed with the defendants to excavate and curb six water 
tanks, payment to be made weekly to the extent of fifty per cent, of the 
value of the work done, on estimates to be made by the defendants' 
engineer. The weekly payments having fallen in arrear. the plaintiff 
stopped work, and the defendants, taking the material and tools left by 
him, completed it at their own expense. 

Held, McKeagney, J., dissenting, that the plaintiff was not entitled to 
recover anything, either on a special count on the agreement, or on the 
common counts, though he might recover damages in trespass or trover 
for the material and tools used by the defendants.-- C/orifc^ v. City of 
Winnipeg, 56. 

Breach — Measure of damages.] — See Measure of Damages. 



CONVICTION. 
Masters and Servants Act. 



A conviction under the Masters and Servants Act was quashed 00 the 
ground, inter alia, that the complaint was made more than a year after the 
cause of it arose, the Act requiring such complaints to be made within six 
months from the offence charged,— Merritt v, Rossiter, i. 



See Appeal. 
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COURT. 

See Queen's Benxh. 

I 

COVENANT. 

1. Breach — Excuse for non-performance. 

To a declaration on a covenant contained in a lease, whereby the defen- 
dant covenanted to erect a fence around the demised premises during the 
term, the defendant pleaded that he was always ready and willing. etc.» 
but the plaintiff wrongfully deprived him of. and converted to his own use. 
a quantity of lumber with which the defendant intended to fence, etc., 
whereby the defendant was prevented from performing his said covenant . 

Held, on demurrer, bad. — Clarke v. Murray, 1x9. 

2. Dependent covenants — Breach. 

To a declaration in an action for breach of a contract contained in an 
indenture, whereby the defendant covenanted to build a house for the 
plaintiffs, the defendant pleaded that the plaintiffs had, by withholding the 
monthly payments due to the defendant, contrary to the terms of the in- 
denture, and by their architect refusing the monthly estimates, etc.. hin- 
dered and obstructed the defendant in the prosecution of the work, and 
thereby, of their own wrong, caused the breach complained of. 

Held, on demurrer to the pleas, that the performance of the defendant's 
covenants was dependent upon the performance of the plaintiffs', and 
therefore the pleas were a sufficient answer to the declaration. — Hoskins v. 
Barber, 264. 

3. Lease — Construction of covenant — Breach — Forfeiture, 

The defendant demised a flour mill and a saw mill to the plaintiff and 
one C, the former representing and covenanting that be was a skillful 
miller, and C. that he was a skilled engineer. C. assigned to the plaintiff 
all bis interest in the term. There were various other covenants, includ- 
ing one to take precautions against fire; but the only one in connection 
with which forfeiture was mentioned was the following : — That no intoxi- 
cating liquor * * shall be kept, used or drank, in the building or near 
the same by the lessees, their employees, etc. The said mills shall be 
run by no person under the influence of liquor, and that under forfeiture 
of this lease." The plaintiff did not work the flour mill regularly. C. 
was not a competent engineer. Some sacks had been negligently left on 
the boiler and had caught fire. Intoxicating liquor had been brought on 
the premises by a stranger, and the plaintiff and his men had drunk some. 

Held, that there was no forfeiture of the lease for breach of any of the 
covenants in the absence of express agreement for such forfeiture. 

Held, that forfeiture for breach of the covenant respecting intoxicating 
liquor, upon the true construction thereof, would accrue only upon the mill 
being run by some one under the influence of liquor, and not upon liquor 
being kept, used or drunk on the premises. — Comber v. LeMay, 35. 
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CROWN GRANT. 
See Letters Patent. 



DAMAGES. 
See Measure of Damages — Specific Performanxe. 



DISTRESS. 
See Measure of Damages. 2. 



DOG TAX. 
Nonpayment — Dog running at large — Destruction of dog — 34 Vict, cap, 21. 

The defendant shot and killed the plaintiff's dog, which was ranning 
home alone on the highway at the bidding of the plaintiff's wife whom he 
had been following. He had not a metallic ticket fastened on his neck, as 
required by 34 Vict. cap. 21 (Man.), which enacts that every dog found 
running at large without such a ticket might be destroyed by any one who 
should so find him running at large ; nor had the provincial tax fixed by 
the Act been paid for several years. 

Per Wood. C.J. The dog was running at large within the meaning of 
the Act, and was therefore lawfully destroyed by the defendant. 

Per McKeagney. J. The dog was obeying the command of the plaintiff's 
wife, was therefore under her control, and was not running at large within 
the meaning of the Act. — Allan v. McKay, zii. 



DOMICILE. 

Double domicile. 

The Hudson Bay Company had its head office in London, England, but 
had in Manitoba and the North- West Territory many trading posts. 

SembU, that it might have been held to have a double domicile, and to 
be resident in Manitoba within the meaning of 41 Vict. cap. 13, which 
imposed a tax on lands, but for the 30th section, which defined *' non- 
resident " to mean any person or corporation not residing permanently, or 
not having his or their chief place of business, in the Province, — Hudson 
Bay Co. v. Att'y Gen,, 209. 



EJECTMENT. 

I. Mere possession of plaintiff — Subsequent possession of defendant. 

In 1862, T. erected a house on the land in question, the fee of which was 
in the Crown, and lived in the house and exercised acts of possession on 
the land for two years, when he died. Before his death, he verbally gave 
the house and his interest in the land to his daughter, the wife of W., who 
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was residiDg with him. After T.'s death. VV. resided on the land for a few 
months, and then left. W. conveyed to the plaintiff by deed, which was 
registered. After the conveyance to the plaintiff, and about two years 
before action, the defendant commenced ploughing part of the land in 
question, and afterwards took possession of the whole, though forbidden 
by the plaintiff. The action was commenced in 1880. 

Held, that the mere prior possession of W., the plaintiff's grantor, was 
cot sufficient to entitle the plaintiff to recover as against the mere possession 
of the defendant. — Lacerte v. Hargravi, 343. 

2. Equitable defence. 

In an action of ejectment founded on a legal title, the Court. will permit 
the defendant to set up facts which, if pleaded affirmatively in a suit in 
equity, would entitle him to a stay of the action at law. — Farmer v. 
Livingston, 233. 

(Reversed in the Supreme Court of Canada ; 5 S. 0. R. 221.) 
See Equitable Mortgage — Mortgage. 



EMINENT DOMAIN, 
See Expropriation. 



EQUITABLE DEFENCE. 
See Ejectment, 2. 



EQUITABLE ESTOPPEL. 

Remarks upon equitable estoppel, and the Statute of Frauds as viewed 
in Courts of Equity. — McKenney v. Spence, it. 



EQUITABLE MORTGAGE. 

Equitable mortgage — Parol release of equity of redemption — Statute of 
Frauds. 

G. being seised in fee simple in possession of a piece of land borrowed 
£j from D., and as security therefor deposited with him his title deeds. 
Being unable to pay the money it was verbally agreed that D. should take 
the land in satisfaction. To effectuate this they went to the Hudson Bay 
Company's office to have a trapsfer made. It appeared that the Company 
kept a register of lands granted by them on which they entered the name 
of the grantee, the consideration, and a description of the land ; and when 
their grantee or those claiming under him made a sale it was entered in a 
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like maiiner, sometimes on production of a conveyance, sometimes on the 
verbal statement of both parties appearing in person. The official, on this 
occasion, made the entry as to part of the land, but as to the part in ques- 
tion he refused to make the entry, because no entry or conveyance ap- 
peared from the Company's grantee to G. G. remained in possessioQ on 
an understanding that he might redeem D. within a reasonable time. In 
1867 D. got into possession, and subsequently sold the land to the de£ett- 
dant, whose name, at the time of the trial, appeared in pencil in the Com- 
pany's book. G. then conveyed to the plaintiff. Prior to this conveyance 
D. got a verdict against G. in the General Court of Assiniboia for trespass. 
And in an action of ejectment in the same Court by the plaintifif against 
D. after the conveyance to the plaintifif, the jury found a verdict for D. 

Held, Betournay, J., dissenting, that the plaintiff was entitled to succeed ; 
for D. by the deposit with him of the title deeds took an equitable mort- 
gage only, and the subsequent transaction at the Hudson Bay Company's 
office had not the effect of conveying the legal estate to him. 

Per Wood, C.J. Though equity will presume a release of the equity of 
redemption to a mortgagee after a lapse of time, especially where the acts 
of the mortgagee with respect to the property are such that he could not 
charge the expense incurred thereabout in an account as mortgagee, in this 
case any such presumption was rebutted by the mortgagor's remaining 
in possession and by the mortgagee's own admissions. 

Per Betournay, J. The Statute of Frauds did not apply to the release 
of the equity of redemption, because by D.'s taking possession the contract 
became an executed one, and D. had acquired the legal estate as shown by 
the verdict in the actions of trespass and ejectment in the General Court 
of Assiniboia. — McKenney v. Spence, 11. 



EQUITY OF REDEMPTION. 
Parol nUasi] — See EguiTABLB Mortgage. 



ESTOPPEL. 
See Equitablb Estoppbl—Principal and Agbnt. 



EVIDENCE. 
Character — Admissibility of evidence as to. 

The plaintiff, in an action for false imprisonment and malicious proseca- 
tion, brought against defendant, a constable, for arresting him for obsceae 
language, put in evidence a prior conviction of himself and wife for keeping 
a disorderly house, which had been quashed on appeal, in order to show 
want of reasonable and probable cause for the defendant's prosecutioa of 
the plaintiff. Thereupon, the defendant cross-examined the plaintiff. 9ad 
gave evidence as to the plaintiff's general bad character. 

Held, that such evidence was improperly received. — Pitch v. Uurray^ 74« 
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EXECUTION. 

1. Relation of writ — Purchaser honajide and without notice, 

Htldt m an interpleader issue, that the 19th and 20th Vict. cap. 97 (Imp.), 
is in force in Manitoba, and, therefore, Avhere the plaintiff, after a writ of 
fieri facias had been placed in the Sheriff's hands against the goods of a 
judgment debtor, but before actual seizure, gave to the debtor a valuable 
consideration for the goods, and obtained actual possession thereof, with- 
out knowledge of the writ he acquired a good title as against the execution 
creditor. — Nelson v. Gurney, 173. 

2. Exemption — Homestead Act. 

Held, that a horse and harness, which were part of the goods seized 
under an execution against goods were privileged from seizure under 
execution, under the " Homestead Act," 34 Vict. cap. 16, being the only 
horse and harness of the debtor, but that a set of weighing scales was 
not exempt. — Nelson v. Gurney, 173. 

See Stay op Exscution. 






1 
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EXPROPRIATION. 

Corporation — Power to construct bridge — Implied power to expropriate 
lands. 

By 43 Vict. cap. 27, sec. 2 (Man.), the plaintiff corporation had full 
power and authority to construct a bridge across the Red River, at such 
place ^thin the City of Winnipeg to such place in St. Boniface on 
the opposite side of the river as they might deem advisable. No express 
power to expropriate lands was given by the Act. The plaintiffs under 
this enactment took lands of the defendant on the bank of the river in St. 
Boniface for one of the abutments of the proposed bridge, whereupon the 
defendant commenced an action of ejectment against them, and this bill 
was filed to restrain the defendant from proceeding with the action of 
ejectment. 

Held, Wood, C.J., dissenting, on demurrer to the bill of complaint, that 
the plaintiffs had no implied power to expropriate lands, though they were 
absolutely necessary for the purposes of the bridge. — City of Winnipeg v. 
Cauchon, 350. 



FALSE IMPRISONMENT. 

I. yustification — Reasonable and probable cause. 

The defendant, the Chief of Police for the City of Winnipeg, went to the 
plaintiff's house, and while there an altercation ensued, and the plaintiff 
applied an abusive epithet to the defendant. For this, the defendant 
arrested the plaintiff and locked him up, and on being bronght before 
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a magistrate the plaintifif was convicted, but the convictioii was quashed. 
The plaintiff then brought this action for false imprisonment and malicious 
prosecution* 

Held, that, even assuming the use of the abusive epithet to have been 
an offence, the defendant was not justified in arresting the plaintiff hi his 
own house, the law constituting it an offence only when occurring on a 
public street, etc. 

Held^ also, that there was no reasonable and probable cause for the 
prosecution of the plaintiff. — Fitch o. Murray^ 74. 

2 . CmisiabU — Assault — Self-defence — Misdirection^ 

In an action for malicions arrest and false imprisonment against a 
constable, the learned Judge charged the jury to say whether the defen- 
dant acted in his own defence, or committed the first assault. He also 
told the jury that the defendant was acting in his official capacity, and 
that it was for them to find whether he acted maliciously or bona fide. 

Held, misdirection. — Fitch v, Murray, 74. 



FORCIBLE ENTRY. 

Breach of covenant in lease — Forfeiture — Re-entry. 

The defendant demised a flour mill and saw mill to the plaintiff and 
one C, the former representing and covenanting that he was a skilful 
miller, and C.that he was a skilled engineer. 0. assigned to the plain- 
tiff. There were various covenants as to the manner in which the property 
was to be used during the term, but there was no express proviso for 
forfeiture on breach of any of the covenants except a covenant that the 
mill should not be run by any person under the influence of intoxicating 
liquor. The plaintiff committed breaches of several of the covenants, 
other than the covenant as to intoxicating liquor. The defendant then 
made a forcible entry, and took possession of the demised premises. 

Held, that there was no forfeiture of the lease of breach of any of the 
covenants, so as to entitle the defendant to re-enter, in the absence of 
express agreement for such forfeiture ; but 

Held, that if there had been a right of re-entry in the defendant 
tor forfeiture, that would have been a complete answer to an action for 
the forcible entry, though the defendant might have been liable to an 
indictment. — Comber v. Le May, 35. 



FOREIGN JUDGMENT. 

Conflict of laws — Statute of Limitations. Ontario — Statute of Limitations, 
Manitoba — Interest on foreign judgment. 

In an action commenced in Manitoba in 1878, on a judgment recovered 
in Ontario on 7th October, 2864, the defendant set up that the debt on the 
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judgment had been extinguished by R. S. O. cap. zo8, sees. 23 and 15 which 
declare that no action shall be brought to recover any sum of money 
secured by any mortgage, judgment or lien, or otherwise charged upon or 
payable out of any land, etc., but within ten years, etc., and that after the 
determination of ttie period limited to any person to bring his action, the 
right and title of such person to the land shall be extinguished. 

Heldt that this enactment deprived the plaintiffs of tlieir remedy in Ontario 
against the debtor's lands only, and that his personal obligation upon the 
judgment existed for twenty years from the dale of the judgment under 
K. S. O. cap. 61, sec. i. which enacts that an action on a covenant, bond, 
or other specialty shall be commenced within twenty years. 

Held, also, that though interest on a foreign judgment could not be 
recovered as incident thereto, a jury might allow interest as damages, but 
not more than six years arrears. — Bank of Montreal v. Cornish, 272. 



FORFEITURE. 
See Covenant, 3. 



FRAUDULENT CONVEYANCE. 
See PRBSSURB. 



FREIGHT. 
See Carri£R. 



HOMESTEAD. 
See Execution, 2--Letters Patent. 



HUDSON BAY COMPANY. 
See Constitutional Law. 
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IMPROVEMENTS TO LAND. 
See Stay of Execution. 



INDIAN. 

See MORTGAGB. 



INDIAN RESERVE. 
See Mortgage. 



INTEREST. . 
See Foreign Judgment. 



INTERPLEADER. 
See Practice, a. 



JUDGE. 

Libel upoH-^hief Justice sitting in County Court."] — See Contempt op 

Court. 



• 1 * 



Power to review his own order.] — See Practice, 4. 



JUDGE AND JURY. 

Remarks upon the respective functions of Judge and Jnry.'^Piteh v, 
Murray, 74. 



JUDGMENT. 
See Foreign Judgment. 
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JURISDICTION. 
See Liquor License — Specific Performance. 



JURY. 
Challenging jurors, 

A challenge lies both to the array of the grand jary and to the polls, as 
in the case of a petit jury. 

Sembht that the reasons for quashing the panel (as for favour), which 
were founded on the discretion of the sherifif in selecting jurors, do not 
apply at the present time, as the sheriff empanels the jury from lists of 
selected jurors prepared for him. But a substantial departure of the 
sheriff from statutory directions might lay the panel open to challenge on 
the ground of default of the sheriff. — Regina v. Anderson, 177. 



LEASE. 
See Covenant, 3 — Measure of Damages, 2. 



LETTERS PATENT. 

Setting aside — Homestead — Pre-emption — Right to patent. 

The plaintiff made a homestead entry for a north-west quarter section 
and pre-empted the adjoining south-west quarter section. He never went 
into possession, but resided continually on another lot. The defendant 
made an entry for a lot and took possession, but on discovering that his 
lot was already taken up, the Crown gave him another lot in lieu of the 
one for which he made the entry. He subsequently abandoned the second 
lot and made an entry for the land in question, viz.. the south-west 
quarter section for which the plaintiff had made a pre-emption entry, 
furnishing the necessary proofs to the Crown, and went into possession 
and made improvements. The plaintiff then claimed to buy the quarter 
section from the Crown, and located thereon a Military Bounty Warrant. 
The land agent made a report to the Minister of the Interior, upon which 
the patent was issued to the plaintiff, the defendant's entry being rejected 
on the ground that he had already abandoned two entries, and that the 
plaintiff's entry remained uncancelled on the books. 

Held, that the plaintiff's patent was issued through error and should be 
set aside ; for (i) the plaintiff not having complied with the statute his 
homestead entry had been forfeited, and did not require cancellation, and 
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the pre-emption right was forfeited with it ; (ii) the defendant had in fact 
abandoned but one entry (the second entry having been substituted for the 
first) and had the right to make another entry, and having entered for the 
land in question after the plain tiflF's forfeiture took priority over the 
plaintiff's application to purchase the land; (iii) the defendant having 
been in possession and improved the land in good faith at the time of the 
plaintiff's application, had acquired rights which the Crown should not 
have ignored in issuing Letters Patent for the lands. — Farmer v. Living- 
ston, 233. 

(Reversed in Supreme Court of Canada; 5 S. C. R. 221. See, also, 8 
S. C. R. 140.) 



LICENSE COMMISSIONERS. 
See Liquor License. 



LIQUOR LICENSE. 

t. Application — Publication for two weeks — Time, computation of — Pro- 
test against license — yurisdiction of Court to annul license. 

The 41 Vict. cap. 14 (Man.), enacted that no license to sell intoxicating 
liquor should be granted except as provided by the Act : that upon an 
application being ma'de for a license, the License Commissioners should, 
before granting it, publish for two weeks in three weekly newspapers 
published in the Province, one being published in the French language, the 
name of the applicant and the place where he intended to sell intoxicating 
liquor ; and that a protest in writing against the granting of any license, 
signed by five or more out of the twenty voters and householders neares 
to the place proposed to be licensed, should prevent the issue of any 
license. The License Commissioners published the application of O'C. & 
W. in one weekly French newspaper on 30th October and 6th November, 
and in the weekly edition of one English newspaper on ist and 8th No- 
vember. They ordered the issue of a license to O'C. & W. on loth 
November, and on the nth November a protest signed by five of the 
twenty voters and householders nearest to the place proposed to be 
licensed was lodged with the Commissioners. 

Held, that the Commissioners had no power to issue the license until 
after the lapse of two weeks from the first publication of the application ; 
that the protest was lodged in time and deprived the Commissioners abso- 
lutely of any power to grant a license, and that the license granted was 
therefore void. 

Held, also, that this court had inherent jurisdiction to annul the license, 
as well as power under section 32 of the Act. which gave jurisdiction to 
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any Judge acting as a stipendiary magistrate in all prosecutions for 
ofiences against the Act. — Ri O'Connor & Ward, 284. 

2. Protest — Power of Commissioners — yurisdiction of Court, 

Heldt (i) that the granting of a license by the License Commissioners to 
sell intoxicating liquors is not an Act of the Crown which cannot be 
reviewed by the Court ; (ii) that, when a protest signed by five of the 
twenty voters and householders nearest the place proposed to be licensed 
is lodged with the Commissioners, they have no discretion as to proceeding, 
but are absolutely debarred from issuing a license ; (iii) that the Court of 
Queen's Bench has inherent in it plenary jurisdiction to annul a license, 
apart from the statutory Jurisdiction of the Judges under the Act respect- 
ing Intoxicating Liquors. 

An application for a license was recommended by eighteen persons, pur- 
porting to be eighteen of the twenty voters and householders nearest the 
place proposed to be licensed. W. signed the recommendation, but after 
reconsidering his act, refused to acknowledge, and in fact repudiated, his 
signature before a Justice. He, with six others, signed a protest against 
the issue of the license. Both the recommendation and protest were 
attested by a Justice. The Commissioners took some evidence as to W.'s 
signature, and as to the qualifications of the signers of the protest, and in 
their discretion held that W. had signed the recommendation freely and 
voluntarily, and that the protest was not signed by five of the twenty 
nearest voters and householders. Another signature to tfie recommenda- 
tion was shewn to be invalid. The remaining sixteen signatures were not 
sixteen out of the twenty nearest voters, etc., as required by the Act. The 
Commissioners issued the license. 

Held, that they had no power to exercise any discretion as to the issue 
of the license, but were absolutely debarred therefrom by the protest, and 
therefore that the license was void. 

Remains as to the duties of the License Commissioners.—- 1{# O'Connor 
& C/kkiwiVJfc.,293. 



MALICIOUS ARREST. 
See False Imprisonment 



MANDAMUS. 
See Practicb, 3. 



MASTER AND SERVANT. 

I. Masters and Servants Act, 1871 — ConvicHon — Non-paynunt of momy 
due on c(httract— Certiorari — yurisdiction, 

A conviction for non-payment of money, due for work done on a contract. 
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cannot be sustained under the Masters and Servants Act. 34 Vict. cap. 14. 
— Merritt v. Rossiter, i. 

2. MasUrs and Servants Act 1871 — Non-payment of wa^es — Conviction — 
Certiorari — yurisdiction of Justice. 

In order to support a conviction under the Masters and Servants Act (34 
Vict. cap. 14) by a servant against his master, the hiring or engagement 
must be subsisting at the time of the complaint. Upon a complaint laid by 
a servant for non-payment of wages the Justice should order the pa3rmeiit 
of the wages and not impose a penalty. 

Therefore, a conviction imposing a fine upon a master for non-payment 
of wages, founded on a complaint made after the contract of hiring had 
ceased, was quashed. — Follanshy v. Mc Arthur, 4. 

See Principal and Agbmt. 



MEASURE OF DAMAGES. 

1. Breach of contract — Measure of damages. 

The plaintiff and defendant agreed that the plaintiff should procure a 
site for a mill ancl build the same so as to be ready for the reception of 
machinery, which the defendant was to supply. The plaintiff incurred 
expense in building the mill ; in building a house for the defendant at 
his request, to be ready for him on his arrival from Ontario ; in going to 
Ontario on account of the defendant's neglect to carry out the terms of 
the contract ; in paying wages to a man whilst absent in Ontario ; and in 
going to Winnipeg on business of the venture. The defendant refused to 
carry out the agreement* 

Held, that the true measure of the plaintiff*s damages was the loss on 
the sale of the house built by him for the defendant, and the loss in 
respect of the mill building ; but that he was not entitled to recover for 
the journeys to Ontario and Winnipeg or for the wages. — Simpson v. 
Ellis, 31. 

2. Distraining beasts of the plough — Illegal Distress. 

The defendant demised land to the plaintiff for one year, at f 200, and 
covenanted to fence the premises. He neglected to build the fence and 
the plaintiff refused to pay an instalment of rent, amounting to f 100. 
The defendant distrained a yoke of oxen, and a waggon with household 
furniture, not finding any other .distress on the premises. After seizure, 
appraisement, and notice of sale, the bailiff found some barley in a shed 
on the premises, but made no change in the seizure or inventory, thinking 
he had no right to do so, and believing that tfaie barley was not there when 
he made the seizure. The plaintiff never objected to the seizure of the 
oxen, and once asked for a postponement of the sale» The oxen and 
waggon were sold, the plaintiff buying them for $z6o. The rent and 
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expenses amounted to IZ35.30. The sotphis was retained by the plaintiff. 
The day after the sale he issued a writ. The jury found a verdict for the 
plaintifif on the counts for breach of covenant to fence, distraining beasts of 
the plough, and excessive distress, and assessed the damages at f 180. 

Heldt that the damages were excessive, and that there should be a new 
trial unless the plaintiff consented to reduce his verdict. 

The measure of damages on the breach of covenant was what it would 
have cost the plaintiff to have leased another piece of land fenced ; for 
distraining beasts of the plough, what it would have cost the plaintiff to 
have hired oxen for the several days he was deprived of the use of them . 
Per Wood, C.J. — Clarke v. Murray, 127. 



MISDIRECTION. 
See False Imprisonment. 2. 



MORTGAGE. 

Indian — Indian Reserve — Mortgage on land in Resere — Ejectment thereon, 

A mortgage made by an Indian living on a Reserve of land in the 
Reserve is void, and judgment in ejectment recovered thereon is also void, 
and a sheriff is not bound to execute a writ issued thereon. — Black v, 
Kennedy, 144. 

See Chattel Mortgage — Equitable Mortgage. 



PAROL RELEASE. 
Equity of redemption. — See EguiTABLB Mortgage. 



PART PERFORMANCE. 
See Contract. 



PATENT. 
See Letters Patent. 
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PLEADING. 

Common Counts^ Special agreement. 

Where a special agreement is substantially performed, though not in the 
exact terms thereof, the plaintiff may recover on the common counts ; but 
not where there is a condition which he must comply with before recovery, 
and no new contract can be implied. Per Wood, C.J. — Clarke v. City of 
Winnipeg, 56. 



POSSESSION. 
See Ejectment. 



PRACTICE. 

1. County Court — Service of writ by person other than Sheriff — Appear- 
ance — Waiver, 

Held (Wood, C.J., dissenting), affirming the decision of McKeagney, J., 
that the service of a County Court writ by a person other than a sheriff, 
constable, or bailiff, as required by 36 Vict. cap. 6, sec. 6. s.-s. i (Man.), is 
a nullity, and is not waived by appearance to the writ. — Mercer v. 
McLean, 95. « 

2. Interpleader — Discretion of Sheriff", 

A sheriff must exercise a sound judgment with respect to applying for 
an interpleader order, and where the claimant to the goods seized has 
clearly no right, the order will not be granted. — Monitor Plough Works v. 
Allen, 165. 

3. Writ of execution — Compelling Sheriff to execute. 

Mandamus is not the proper proceeding to compel a sheriff to execute a 
writ. A motion for a rule should be made. — Black v. Kennedy, 144. 

4. Power ofyudge to review his own order. 

Held, that, though it is usual for a judge to review his own order only 
when obtained through mistake, or by unfair or fraudulent means, his 
power to do so extends to all orders made by himself, however deliberately 
made, — Tucker v. Young, 186. 

5. Ejectment — Equitable defence,"] — See Ejectment. 

See Appeal. 



PRE-EMPTION. 
See Letters Patent. 
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PRESSURE. 

1. Chattel Mortgage — Preference — Pressure, 

* 

The mortgagor was indebted to the Bank on promissory notes which 
had been renewed from time to time and partly reduced. The manager 
refused to renew again and insisted on security, and the mortgagor gave a 
chattel mortgage under the pressure. The manager swore that he did not 
know that the mortgagor had other creditors at the time, and the mort- 
gagor swore that he gave the mortgage solely on account of the pressure 
and to gain time. ' 

Held, that the mortgage was valid. — Ontario Bank v. Miner, 167. 

2. Chose in action — Preference — Pressure — 38 Vict. cap. 5, sec. 59 (Mafu), 
13 EUm. 

On the 29fth November, 1876. Y., being iti insolvent circumstances, but 
not to the knowledge of M. & T., to whom he owed a debt, made an assign- 
ment to them, under pressure, of moneys coming to him from H. on a 
building contract. On ist DeceUiber following, a stop order in this action 
was made, and on 2nd December served upon H. In an issue between M. 
& T.. the- claimants, and the execution creditor, 

Held, that choses in action are within 38 Vict. cap. 5, sec. 59 (Man.), but 
that the assignment was not void within the provisions of that Act. 

Upon the construction of that section, 

Held, (i) that there is no difierence between it and 13 £liz.cap. 5, except 
as to the preference clause in the former ; (ii) the question of bona fides, 
valuable consideration, preference, and fraud, are for the jury, and are not 
questions of law ; (iii) pressure by the creditor upon the debtor removes 
the transaction from the operation of the Act ; (iv) to bring the transac- 
tion within the Act both parties must be implicated in the attempted 
fraud ; (v) the transaction is not fraudulent though its efifect may be to 
defeat or delay creditors, if that be not its object. — Tucker v. Young, 186. 



PRINCIPAL AND AGENT. 

Powers of Agent or Servant — Acquiescettce — Estoppel. 

The defendant bailed a horse to the defendant to be returned to him at 
a certain time. Before the time elapsed, the defendant, not requiring the 
horse any longer returned it to H. who was in the plaintiff's employment 
both at the time of bailment and return, and who told the defendant that 
the plaintiff had sent him for the horse. H. was known to the defendant, 
and to others generally, as being in the employment of the plaintiff as a 
general manager of his business. In trover for the horse, 
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Held, that the delivery to H. was a good delivery to the plaintiff. 

About two months after the return of t he horse the defendant met the 
plaintiff and told him that he had delivered it to H. The plaintiff neither 
approved nor disapproved of this. Three years after this action was 
brought. 

Held, that the plain tifi was estopped by his conduct from complaining 
of the delivery to H. — Souchette v. Anderson, 64. 



QUEEN'S BENCH. 
yurisdktton.] — See Liquor Licbnsb — Specific Performance. 



REASONABLE AND PROBABLE CAUSE. 
See False Imprisonment. 



RE-ENTRY. 
See Forcible Entry. 



SERVICE OF WRIT. 
See Practice, i. 



SHERIFF. 
Interpleader, applying forJ]-^Sce Practice, 2. 



SPECIFIC PERFORMANCE. 

Damages — Jurisdiction of Queen's Bench — Fusion of Law and Equity^ 

» 

The defendant agreed to sell to the plaintiff certain lands by a memo- 
randum in writing which the plaintiff registered. Subsequently the defen- 
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dant sold at an advanced price to H., who sold to another. On a bill 
filed for specific performance, or damages, after the defendant had 
sold to H., 

Held, that the Court could give relief by awarding damages to the plain- 
tiff without compelling him to commence an action at law. 

The Court of Queen's Bench possesses full power to give appropriate 
relief without regard to the the form in which the action or suit is brought. 
— Boultbee v. Shore, 326. 



STATUTE OF FRAUDS. 
See Equitable Estoppel — EquitXblb Mortgage. 



STATUTE OF LIMITATIONS. 
See Amendment — Foreign Judgment. 



STAY OF EXECUTION. 

Ejectment — Equitable Mortgage. 

Where a plaintiff recovered a verdict in an action of ejectment, execution 
was stayed until he had paid the amount of an equitable mortgage on the 
land, the value of improvements made by the purchaser from the equitable 
mortgagee, and confirmed a lease of the premises, — McKenney v. Spence, 11. 



TAXATION. 
See Constitutional Law. 



TIME. COMPUTATION OF. 
See LiguoR License. 
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ULRA VIRES. 
See Constitutional Law. 



WAIVER. 
See Practice. 



WORDS AND PHRASES. 

I. •* Running at large."] — See Dog Tax. 
2. " Non-resident."] — See Domicile. 



WRIT OF SUMMONS. 
See Practice, x. 



MooRB & Co., Equity Printing House, 20 Adelaide Street East, Toronto. 
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